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Court of Appeals of the District of Columbia 


No. 2889. 

Creed M. Fulton, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 30382. 

United States of America 
vs. 

Creed M. Fulton. 

United States of America, 

District of Columbia, ss: 

th fw D f he Su P re . me of the District of 
Columbia, at the City of Washington, in said District at the time* 

inShSn r n t ned ’ ^i? llowfn « — filed Mid proceed- 

ings nad in the above-entitled cause, to wit: 

^ Indictment. 

Filed in Open Court Feb. 27, 1915. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1915. 

District of Columbia, ss: 

t G T d f du , rors k of United States of America, in and for 
the District ofColumbia aforesaid, upon their oath, do present: 

That one Creed M Fulton, late of the District aforesaid on 
to wit, the thirteenth day of November, in the year of our Lord one 
thousand nine hundred and thirteen, and at the District aforesTd 

TStZf- t if tl f , a 8 ent > attorney, clerk and servant 

of one Frederick M. Smith; and that on the day and vear aforesaid 

and at the District aforesaid, he, the said Creed M. Fulton had in 

his possession and under his care, as such agent, attorney, clerk and 

servant, to wit, six hundred and fifty-nine dollars and twenty-four 
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2 CREED M. FULTON VS. UNITED STATES OF AMERICA. 

cents, in money, of the value of, to wit, six hundred and fifty-nine 
dollars and twenty-four cents, of the money and property of the said 
Frederick M. Smith; which said six hundred and fifty-nine dollars 
and twenty-four cents in money, of the value aforesaid, had come 
into such possession and under such care of him, the said Creed M. 
Fulton, by virtue of the said employment of him, the said Creed 
M. Fulton; and that he, the said Creed M. Fulton, so having the 
said six hundred and fifty-nine dollars and twenty-four cents in 
money, of the value aforesaid, in his possession and under his care, 
as aforesaid, did then and there, to wit, on the said thirteenth 

2 day of November, in the year of our Lord one thousand nine 
hundred and thirteen, and at the District aforesaid, and 

while he, the said Creed M. Fulton, was such agent, attorney, clerk 
and senant as aforesaid, feloniously and wrongfully convert the 
same to his owm use, and feloniously and fraudulently take, make 
way with and secrete the same, with intent to convert the same to 
his own use, and did thereby then and there embezzle the same; 
against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Creed M. Fulton, on, to wfit, the said thirteenth 
dav of November, in the year of our Lord one thousand nine hun¬ 
dred and thirteen, and at the District aforesaid, did have in his pos¬ 
session, to wit, six hundred and fifty-nine dollars and tw T enty-four 
cents in money, of the value of, to w-it, six hundred and fifty-nine 
dollars and twenty-four cents, of the money and property of the 
said Frederick M. Smith; which said six hundred and fifty-nine 
dollars and tw T enty-four cents in money, of the value aforesaid, had 
been delivered and entrusted to the possession of him, the said 
Creed M. Fulton, bv one H. Winship Wheatley, for the purpose of 
applying the same for the use and benefit of the said Frederick M. 
Smith, the owner thereof, that is to say: for the purpose of deliver¬ 
ing the same to the said Frederick M. Smith; and that the 

3 said Creed M. Fulton, so being entrusted with the possession 
of the said six hundred and fifty-nine dollars and twenty- 

four cents in money, of the value aforesaid, in the manner and form 
aforesaid, and w T hile so possessed of the said six hundred and fifty- 
nine dollars and twenty-four cents, in money, as aforesaid, and for 
the purpose aforesaid, did then and there, to wdt, on the said thir¬ 
teenth day of November, in the year of our Lord one thousand nine 
hundred and thirteen, and at the District aforesaid, feloniously and 
fraudulently convert the same to his own use; against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 
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CREED M. FULTON VS. UNITED 8TATES OF AMERICA. 3 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
iurtner present: 

That the said Creed M. Fulton, on, to wit, the said thirteenth day 

of j N t 0 . ve ' nber > ‘“the year of our Lord one thousand nine hundred 
and thirteen, and at the District aforesaid, was employed to be and 
was the agent, attorney, clerk and servant of one Frederick M. 
Smith, one Burt Smith, one Harry Smith, one Stella Isgrigg, one 
Helen V me, one Ford Smith, one Mae Curry, one Luema Smith, 
one Fayne Smith, one Stacey Smith, one Kenneth Smith, one Merrel 
Smith, one Helen Smith, one Rut he Smith, one Paul Wine, one 
v iiian Wme, and one Fayne Buntz, heirs at law and next of kin 
of one Hiram R Smith, deceased; and that on the day and year 
aforesaid, and at the District aforesaid, he, the said Creed M. Fulton 
had in his possession and under his care, as such agent, attorney! 
clerk and servant, to wit, six hundred and fifty-nine dollars 

4 and twenty-four cents, in money of the value of six hundred 
, and fifty-nine dollars and twenty-four cents, of the money 

and property of the said Frederick M. Smith, the said Burt Smith 

he fnid FoH y |“tl ’in 6 ‘^Ha lsgrigg, the said Helen Wine,’ 
th! ^ ^ d th ®, sald Mae Curry, the said Luema Smith, 

Smit1?1h F y vi e M mlt ^’c. th - e u Sai ^ Stacey Smith ’ the said Kenneth 
Smith 1 thl d.Merre 1 Smith, the said Helen Smith, the said Ruth 

t f Paul Wine, the said Vivian Wine, and the said 

SmWh !i " n Z ’ !’ eirs law > and next of kin of the said Hiram R. 
mith, deceased, as aforesaid, which said six hundred and fifty-nine 

comft ra -nt nd tw ® nty - four . cents in money, of the value aforesaid, had 

5 '" t0 - ch Possession and under such care of him, the said 

fWd M Fi'lf 00 ’ by j Tk Ue ? f th f said employment of him, the said 
(>eed M. Fulton; and that he, the said Creed M. Fulton, so having 

the said six hundred and fifty-nine dollars and twenty-four cents in 

money, of the value aforesaid, in his possession and under his care 

m aforesaid, did then and there, and while he, the said Creed M.’ 

i ton, was such agent, attorney, clerk and servant, as aforesaid 

to nnt° US y “2 f Wr< T( ulIy convert the s«me to his own use. and 

same with Intent* t d “ 6nt y raake way with > and s6er ®te the 
same with intent to convert the same to his own use, and did 

t ereb y then and there embezzle the same; against the form of the 

statute in such case made and provided, and against the peace and 

government of the said United States. . ^ 

Fourth Count. 

further p h resenr d ^ af<>reSaid ’ Up0D their 0ath «««**> d ° 

- ,| '!i! t .] tlle ¥*4 < " ree , d M- Fulton, to wit, on the said thir- 

5 teenth day of November, in the year of our Lord one thou- 

,.*f nd nlI ? e hundred and thirteen, and at the District afore- 
Mid, did have in his possession, to wit, six hundred and fifty-nine 
dollars and twenty-four cents in money, of the value of six hundred 
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and fifty-nine dollars and twenty-four cents, of the money and prop¬ 
erty of the said Frederick M. Smith, the said Burt Smith, the said 
Harry Smith, the said Stella Isgrigg, the said Helen Wine, the said 
Ford Smith, the said Mae Curry, the said Luema Smith, the said 
Fayne Smith, the said Stacey Smith, the said Kenneth Smith, the 
said Merrel Smith, the said Helen Smith, the said Ruth Smith, the 
said Paul Wine, the said Vivian Wine, and the said Fayne Buntz, 
heirs at law and next of kin of the said Hiram R. Smith, deceased; 
which said six hundred and fifty-nine dollars and twenty-four cents 
in money, of the value aforesaid, had been delivered and entrusted 
to the possession of him, the said Creed M. Fulton, by one H. Win- * 
ship Wheatley, for the purpose of applying the same for the use 
and benefit of the said Frederick M. Smith, the said Burt Smith, 
the said Harry Smith, the said Stella Isgrigg, the said Helen Wine, 
the said Ford" Smith, the said Mae Curry, the said Luema Smith, 
the said Fayne Smith, the said Stacey Smith, the said Kenneth 
Smith, the said Merrel Smith, the said Helen Smith, the said Ruth 
Smith, the said Paul Wine, the said Vivian Wine, and the said 
Fayne Buntz, heirs at law, and next of kin of the said Hiram R. 
Smith, deceased, as aforesaid, the owners thereof, that is to say, 
for the purpose of delivering the said six hundred and fifty-nine 
dollars and twenty-four cents in money, of the value afore- 
6 said, to the said Frederick M. Smith, the said Burt Smith, 
the said Harry Smith, the said Stella Isgrigg, the said Helen 
Wine, the said Ford Smith, the said Mae Curry, the said Luema 
Smith, the said Fayne Smith, the said Stacey Smith, the said Ken¬ 
neth Smith, the said Merrel Smith, the said Helen Smith, the said 
Ruth Smith, the said Paul Wine, the said Vivian Wine, and the 
said Fayne Buntz, heirs at law and next of kin of the said Hiram 
R. Smith, deceased, as aforesaid; and that the said Creed M. Fulton, 
so being entrusted with the possession of the said six hundred and 
fifty-nine dollars and twenty-four cents in money, of the value 
aforesaid, in the manner and form aforesaid, and for the purpose 
aforesaid, and while so possessed of the said six hundred and fifty- 
nine dollars and twenty-four cents in money, as aforesaid, did then 
and there, to wit, on the said thirteenth day of November, in the 
year of our Lord one thousand nine hundred and thirteen, and at 
the District aforesaid, feloniously and fraudulently convert the same 
to his own use; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

JOHN E. LASKEY, 

Attorney of the United States in and for 

the District of Columbia. 

(Indictment Endorsed:) Criminal. No. 30,382. United States 
vs. Creed M. Fulton. Embezzlement and Vio. of Sec. 8516 of D. C. 
Code. Witnesses: H. Winship Wheatley, Frederick M. Smith. A 
True Bill: Jeremiah M. Burrell, Foreman. 
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7 Plea in A batement. 

Filed in Open Court March 1, 1915. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term. 

Criminal. No. 30382. 

United States 
vs. 

Creed M. Fulton, Defendant. 

Now comes Creed M. Fulton, the defendant in the above entitled 
cause, in his own proper person appearing specially for this motion, 
and for no other purpose, and says that this court ought not to have or 
take further cognizance of the cause aforesaid, for the following rea¬ 
sons and grounds: 

1. Because the Supreme Court of the District of Columbia has no 
jurisdiction of the subject matter of the alleged indictments, filed in 
this cause, or of this defendant, because 

(a) Said alleged indictments filed in this cause against this de¬ 
fendant was found, if found at all, by a body of men purporting 
to be the Grand Jury of the Supreme Court of the District of Co¬ 
lumbia, and that the said body of men did not constitute a lawful 
Grand Jury of this court, by reason of the following facts, namely: 
Section 198 of the Code of law of the District of Columbia, entitled 
“An Act to establish a code of law for the District of Columbia,” ap¬ 
proved March 3, 1901, as amended by the Acts approved January 
31 and June 30, 1902, and subsequently Acts to and inclua- 

8 ing March 4, 1911, provides as follows: 

The Clerk of the Supreme Court of the District of Colum¬ 
bia, the United States Marshal, and the Collector of Taxes for the 
District of Columbia are hereby constituted a commission to, from 
time to time, make a list of Jurors for service in the Supreme Court 
of the District of Columbia, and fix the number of Jurors to be 
listed therefor. 

And by Section 199 of the said Code, it is provided that the said 
Jurors shall be selected, as nearly as may be, from the citizens in the 
different parts of the District of Columbia. 

And by Section 200 of the said Code, it is provided that the names 
shall be written on separate and similar pieces of paper, which shall 
be so folded or rolled up that the names cannot be seen, and placed 
in the boxes provided for the purpose. 

And by Section 201 of the said Code, it is provided that the boxes 
shall be sealed and, after being thoroughly shaken, shall be de¬ 
livered to the Clerk of the said Supreme Court for safe keeping. 

And by Section 204 of the said Code of law, it is provided, among 
other things, as follows: 

“At least ten days before the first Tuesday of each month specified 
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in Section 202, when Jury trials are to be had, the Clerk shall 
publicly break the seal of the Jury boxes and proceed to draw there¬ 
from the names of 26 persons to sene as Jurors in each of the Cir¬ 
cuits Courts, and of 26 other persons to serve as petit jurors in each 
of the criminal Courts; the names of 23 persons required to serve as 
Grand Jurors in said criminal courts, shall be drawn in like man¬ 
ner.’ J 

And this defendant says and avers the fact to be that on, 

9 to wit: the 19th day of July, 1913, and from thence con¬ 
tinuously hitherto, one Oliver P. Newman has assumed to 

act and pretended to be a Civil Commissioner of the District of Co¬ 
lumbia, a municipal corporation, and this defendant further avers 
the fact to be that during all the time last aforesaid, the said Oliver 
P. Newman, has assumed to act as said Commissioner, and he has 
pretended to exercise and to perform all of the statutory power and 
authority vested by acts of Congress of the United States in a Civil 
Commissioner, in and for the District of Columbia; and this defend¬ 
ant further says that, in a certain cause and proceeding entitled 
United States of America, ex rel. William J. Frizzell, against the said 
Oliver P. Newman, known as Law Cause No. 56,157 of the Supreme 
Court of the District of Columbia, the title and legal right of the 
said Oliver P. Newman to have and occupy the office of Civil Com¬ 
missioner of the District of Columbia was directly involved and 
brought into issue; and after due sendee upon the said Oliver P. 
Newman, in said proceeding, and the due return by him made to a 
rule to show cause, issued in said cause, by the Supreme Court of the 
District of Columbia, which said court had full jurisdiction of the 
subject matter and of the matter of the issue aforesaid, and subject 
matter of said cause, and after a trial by Jury in said Court touch¬ 
ing the said right of the said Oliver P. Newman to hold the office of 
Civil Commissioner of the District of Columbia, and to perform and 
exercise the statutory duties imposed upon a Civil Commissioner 
of the District of Columbia, and after all due proceedings were had 
in said cause touching the said issue, a final judgment of 

10 Ouster was entered therein against the said Oliver P. New¬ 
man, on, to wit; 7th day of July, 1914, adjudging and 

declaring that the said Oliver P. Newman, was usurping the office 
of Civil Commissioner of the District of Columbia, and had been 
since, to wit; July 19, 1913, and thereafter, the said Oliver P. New¬ 
man did perfect an appeal from the said judgment of Ouster to the 
Court of Appeals of the District of Columbia, and the said Court of 
Appeals did, on, to wit; January 4, 1915, affirm the judgment of the 
Supreme Court of the District of Columbia. A verified copy of the 
record and proceedings in said cause is herewith filed and made part 
hereof. 

And this defendant further says that since, to wit, the 1st day of 
April, 1914, and continuously to the day hereof, one Ben L. Prince 
has assumed to act as Collector of Taxes‘of the District of Columbia, 
while the said Oliver P. Newman was pretending to be Civil Com¬ 
missioner of the District of Columbia, the said Ben L. Prince was 
designated as Collector of Taxes, said Oliver P. Newman assumed to 
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ari -, a l' eged T Ci'-i.l Commissioner of the District of Columbia, 
v nh. Prince; that the said vote of the said Oliver P. 

Newman was an illegal vote, in virtue of the said judgment of Ouster 

averethe tortrt/l/tl 01iv ® r , P - Newman, and 8 this defendant 

hereof the l^d R P w the , lst da >' of April, 1914, to the date 
T l “ ’l ’tffS ( Her Ij ; I nnce has assumed to act as Collector of 

2 ; h of Columbia, and he has assumed to act as a 

member of the commission to make the list of Grand Jurors and 

I ' 0t1, */ Supreme Court of the District of Columbia; and 

this defendant avers the fact to be that the said Ben L. Prince 

wTf^V a ^i" er r ber ° f Sa ! d Jur >’ Commission, to make the 
list of the body of men, alleged to be a Grand Jurv of the 

Supreme Court of the District of Columbia, in the vear 1914 "and the 

Sd ‘V 6 8 T nd Jury :!' ld U P tothe Present time* 

“ P - L : Pr ' nce h ; LS afumed to act as a member of the 

said Juiy Commission to make the list of alleged petit iurors for 

service in the Supreme Court of the District of Columbia, and to fix 

th “!r r l uro rs to be listed therefor for the year 1915 

Oliver p 'm defendant f urther says and avers the fact to be that 

1<m P p N , V. nan ’ S not ’ and has not been since to wit, July 19 
i913 a Civil Commissioner of the District of Columbia’ an/that 

said Ben L Prince is not now and has never been the legal Collect^ 
of Taxes of the District of Columbia, by reason of having receTred 
the alleged vote of Oliver P. Newman, as a pretended Civifcommis- 

sakUBen L PrinT ° f °°^ hi ^ and b - v reason of the premises, the 
said nen L. 1 nnce was not in the year 1914 and is not nn to th* 

present time, a lawful member of the Jury Commission of the Dis¬ 
trict of Columbia. At the time said Ben L. Prince was selected and 
chosen as such Collector of Taxes of the District of Columbte £ 
said j>oard of Commissioners of said District, in whom the law vested 
the duty of electing a Collector of Taxes of said District was ille¬ 
gally constituted by reason of said Oliver P. Newman unlawfully 

Simhlionere ^ fr ° m thenCe hitherto °ne of said 

And this defendant says that the al.eged indictment, by reason of 
12 , l facts hereinbefore set forth, or the finding by the said 

12 /'^ d .Jury of the alleged indictments against this 

. . defendant, filed in this cause, was and is in violation of Ar- 

States° an<1 6 ’ ° f the amendments to the Constitution of the United 

All of which foregoing, this defendant is ready to verify. 

■ /, nd ‘1-defendant now prays the court to'permit him to call 
witnesses before this Honorable Court to establish the facts herein 
before set forth, showing the invalidity and illegality of the Z ? d 

all tv oflheZ?/"’ 811(5 ! r ' vahdlt y* irregularity and unconstitution- 

thls dlf n/ t I?f ■ Wr / mg purporting to be an indictment against 
this defendant filed in this cause, and that this defendant may be 

w/ kf'r- t0 e ?, U wltness es to be examined before'this 

Honorable Court touching all of the matters of fact, hereinbefore set 

forth. m order that this defendant may have an opportunity of estab- 

shmg the truth of the matters and things set forth in support of 
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this plea and motion, and that all of the facts and circumstances 
touching the constitutionality of the said Jury Commission for the 
year 1914, and up to the present time, from which said Commission 
emanated the body of men alleged to be the Grand Jurors for the 
year 1914 and thereafter up to the present time; and in order that 
this defendant may have an opportunity to call witnesses to establish 
all of the facts and circumstances in relation to irregularities, imper¬ 
fections and illegalities of the constitution of the said body of men 
pretending to be Grand Jurors, who returned the indictment against 
this v.^endant in this cause; and further, that this Honorable 
13 Court may afford this defendant a full opportunity of pro¬ 
ducing the proof in support of the grounds set out in this plea 
and motion, showing that this Court is not possessed of any jurisdic¬ 
tion of the subject matter set forth in the said alleged indictments in 
this cause, and also showing its lack of jurisdiction to try this defend¬ 
ant thereon. 

Wherefore, this defendant prays the judgment of this Honorable 
Court whether it will take cognizance of this alleged criminal case 
against him, and further prays that an order may be entered herein 
dismissing said alleged indictment and discharging this defendant 
from custody. 

CREED M. FULTON, 
Defendant in His Own Proper Person. 

LEVI H. DAVID, 

WILTON J. LAMBERT, 

Amicii Curie. 


District of Columbia, To wit: 

I, Creed M. Fulton, after being first duly sworn according to law, 
deposes and says as follows: 

That I am the same person named as defendant in the foregoing 
criminal cause No. 30,382, set forth in the foregoing plea and mo¬ 
tion, by me subscribed; that I have read the foregoing plea and know 
the contents thereof; that the matters and things herein set forth, 
to the best of my knowledge and belief, are true. 

CREED M. FULTON. 

Subscribed and sworn to before me this 1st day of March, 1915. 

J. R. YOUNG, Clerk. 

By E. J. McKEE, Ass’t Clerk. 

14 Amendment to Plea. 

Filed March 4th, 1915. 

* * * * * * * 

Now comes Creed M. Fulton, the defendant in the above entitled 
cause, in his ow T n proper person appearing specially for this motion, 
and for no other purpose, and files this as an amendment to his 
plea to the jurisdiction of this Court, heretofore filed in the above 
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to ha™ 1; 1915 ’ »3» that Court ought not 

fu . rther cognizance of the cause aforesaid for the 

original ph» dltl ° na and 8 rounds those set out in his said 

Jsra£r. ?° K? all y constituted jury commission in and 

f°’f f * a ? found and returned by a body of men purporting to 
be a grand jury in and for the Supreme Court of the District of 

and/or* thfi'TV T^/ Tr' *} le ? all y constituted jury commission in 
XilJ X U ,v7 Ct ° f Columbia at the time the list of names of 
citizens of the District was selected by the supposed jury commission 

from which said list of names were chosen the members of the 
body of men purporting to be and to constitute a grand jury in and 
for the Supreme Court of the District of Columbia which found 
and returned the said alleged indictment No. 30382 against this 
defendant, nor had there been a legally constituted jury commis- 

4 T OlVto f ° r ,i the fX D^ctof Columbia at any time smce March 
4, 1914 to and including the date of the filing of this amendment 
to defendant s original plea in abatement herein. 

! Because as this defendant is informed and believes and 

therefore avers the fact to be that the persons purporting to 
H th ;« commission for and during the period of time aforesaid 
had never taken or subscribed to any oath or form of oath or affirma¬ 
tion whatever, as members of the said alleged jury commission as 

MifTZtT"? by v W - to subscri . be to a nd take in order’ to 
nX r , to act as such jury commissioners in and for the Dis- 
tnct of Columbia, & for the discharge of their duties. This defend¬ 
ant says Section 75 of the Act of Congress, approved June 11 1878 

provides^ kn ° Wn 83 ^ 0rganic Act for the District of Columbia,’ 

“All civil officers in the District shall, before they act as such 
respectively take and subscribe an oath or affirmation to support 
the Constitution of the United States, and faithfully to discharge 

MovideJ 6 ^ °t their respechve offices; and the oath or affirmation 
provided by this section shall he taken and subscribed, certified and 
recorded, m such manner and form as may be prescribed by law.” 
And the said section further provides: 

And such other officers as the commissioners may, from time 

of cX’mtoa ” n6CeS6ary to C8rry int ° 6ffeCt the laWS of the District 

Section 86 of the said Organic Act of Congress provides: 
l f r*, sald ° ffiCerS sha11 take and subscribe an oath or affirmation 

nlXvi ’% S?" ,nu « oner or secretary of the board of commissioners, 
Dirtnct of Columbia, or some Judge, or Justice of the Peace of the 

Sr? 8 */ 1 !*’ 4 Wh ° b o duly commi ssioned or qualified, or before 
the Cffief Justice of the Supreme Court of the United States, to sup- 

port the Constitution of the United States, and faithfully discharge 
the duties of their respective offices, which said oaths or affirmations 
when so taken, shall be certified and transmitted by the said person 
administering the same to the secretary of the said District of Colum¬ 
bia, to be by him recorded among the executive proceedings ” 
2— 2889a . 
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16 Section 198 of the Code of the District of Columbia pro¬ 
vides : 

“The Clerk of the Supreme Court of the District of Columbia, the 
United States Marshal, and the Collector of Taxes for said District 
are hereby constituted a commission to, from time to time, make the 
list of jurors for service in said court and fix the number of jurors to 

be listed therefor.” 

Section 199 of the Code, provides: 

“The said jurors shall be selected, as nearly as may, from the citi¬ 
zens in the different parts of the District. 

Section 200 of the Code, provides: . . 

“The names shall be written on separate and similar pieces of 
paper, which shall be so folded or rolled that the names cannot be 
seen, and placed in a box to be provided for the purpose. 

Section 201 of the Code provides: _ _ ... 

“The box shall be sealed and, after being thoroughly shaken, shall 
be delivered to the Clerk of the Supreme Court for safe keeping.” 

And this defendant says that Maurice Splain was ap -appointed as 
United States Marshal in and for the District of Columbia, and on 
March 4, 1914, assumed the duties of said office and has since occu¬ 
rred said office and performed the duties as United States Marshal 
Fn and for the said District to the date of the filing of this amend¬ 
ment to defendant’s said original plea; that Ben L. Prince on the 
first day of April, 1914, assumed to act as Collector of Taxes in and 
for the"said District of Columbia, as more specifically set out in de¬ 
fendant’s original plea, to which this amendment is made 

And that since the said 4th day of March, 1914, and for a long 
time prior thereto John R. Young has occupied the office and per¬ 
formed the duties as Clerk of the Supreme Court of the Dis- 
17 trict of Columbia, and this defendant is advised and believes, 
and therefore avers, the fact to be that the said Maurice 
Splain Ben L. Prince and John R. Young were required by Section 
75 of the aforesaid Organic Act, before they could act as members of 
the jury commission, respectively, to take and subscribe to an oath 
or affirmation as such commissioners, to support the Constitution of 
the United States, and faithfully to discharge the duties of then: said 
office as members of the jury commission; and the oath or affirma¬ 
tion provided for bv said Section 75, shall be taken and subscribed, 
certified and recorded, in such manner and form as may be pre¬ 
scribed by law; and under Section 85 of the said Organic Act, their 
said oaths or affirmations, when so taken, must be certified and trans¬ 
mitted by the person administering the same, to the secretary of the 
said District, to be by him recorded among the executive proceedings. 

This defendant is informed and believes and upon such informa¬ 
tion and belief avers the fact to be that no one of the alleged jury 
commission to wit: Maurice Splain, Ben L. Prince and John R. 
Young, has ever token or subscribed to any oath or affirmation as 
members of the jury commission provided for in Section 198 of the 
Code of Laws for the District of Columbia; that no such oath or 
affirmation on the part of any one of said persons has been certified 
or transmitted as required by law to the secretory of the District of 
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Colmnbifi nor has any such oath or affirmation been received and 
recorded by him among the executive proceedings as required by 
iq ? w ’ defendant further states that he is advised and be- 
heves and therefore avers the fact to be that until the parties 
provided in Section 198 of the Code of the District of Colum¬ 
bia as a jury commission, have taken and subscribed respectively to 
the oath as provided by law, none of said persons could or can law- 
discharge the duties of or be a lawful jury commissioner; that 
t ie taking of said oath is a condition precedent to the qualification 
and the lawful discharge of duties as a jury commissioner and that 
until such oaths were taken and subscribed to, respectively, by the per¬ 
sons attempting to discharge the duties of said jury commission, there 
can be no legally constituted jury commission in and for the Dis¬ 
trict of Columbia; and defendant further states that by reason of the 
fact that none of said parties have ever legally qualified as members 

!m i ury c ° mmission > there has not been at any time since March 
4, 1914, and is not now in the District of Columbia a legallv consti¬ 
tuted jury commission; and defendant further states that the names 
selected for grand and petit jurors in and for this District by the said 
persons, while assuming to act as members of the jury commission, 
were illegally selected and provided, and the body of men drawn 
from the list of names so illegally selected and provided, to serve as 
grand and petit jurors in, during and for the year 1914 and 1915, 
were and are illegal, and did not and do not, under the law, consti¬ 
tute a legally constituted grand jury, and that any paper purporting 
to be an indictment, found by the said body bodies of men is illegal 
and void for the reasons hereinbefore set out. 

And this defendant says and avers the fact to be that the 
19 members of the body of men purporting to be a grand jury, 
who returned alleged indictment No. 30382 not having been 
selected from a list of names which had been legally selected and 
provided by a lawful jury commission required as aforesaid, that the 
said paper purporting to be an indictment No. 30382 is invalid, 
illegal and void, because of the facts hereinbefore set out. 

And this defendant says that by reason of the facts hereinbefore 
set out, the said alleged indictment No. 30382 and the findings by 
the said alleged grand jury of the said alleged indictment against 
this defendant was and is in violation of Articles V and VI of the 
Amendments to the Constitution of the United Sates. 

All of which foregoing facts this defendant is ready to verify and 
he now tenders himself to the Court as ready to produce witnesses in 
open court, to provide and establish the facts as set forth in this 
amendment to the defendant’s original plea, filed herein. 

And this defendant now prays the Court to permit him to call 
witnesses before this Honorable Court to establish each and every 
fact hereinbefore set forth, showing the invalidity and illegality of 
the said juiy commission; the invalidity, irregularity, illegality and 
unconstitutionality of the said paper writing, purporting to be an 
indictment against this defendant, filed in this cause and known as 
No. 30382, and that this defendant may be allowed and permitted to 
call witnesses to be examined before the court, touching all of the 
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matters of fact hereinbefore set forth in order that this defendant 
may have an opportunity of establishing the truth of the 
20 matters and things set forth in this amendment and this 
paper writing, and that all of the facts and circumstances 
touching the unconstitutionality and illegality of the said jury com¬ 
mission and grand jury, which emanated from the alleged jury 
commission, and acting upon the said alleged indictment No. 30382, 
may be fully presented to this court. 

Wherefore, this defendant prays the judgment of this Honorable 
Court whether it will take cognizance of this alleged criminal cause 
against him and further prays that an order may be entered herein, 
dismissing said alleged indictment and discharging this defendant 
from custody. 

CREED M. FULTON, 
Defendant in His Own Proper Person . 

District of Columbia, To wit: 

I, Creed M. Fulton, after being first duly sworn according to law, 
depose and say as follows: 

That I am the same person named as defendant in the foregoing 
criminal cause No. 30382 set forth in the foregoing plea and mo¬ 
tion, by me subscribed; that I have read the foregoing plea and know 
the contents thereof; that the matters and things herein set forth, to 
the best of my knowledge, and belief, are true. 

CREED M. FULTON. 

Subscribed and sworn to before me this 4th day of March, 1915. 

ROB’T A. CISSEL, 

[seal.] Notary Public, D. of C. 


21 Demurrer to Original and Amended Pleas. 

Filed in Open Court Mar. 6, 1915. 
******* 

Comes now the United States, by John E. Laskey, Attorney of the 
United States in and for the District of Columbia, and says the origi¬ 
nal and amended pleas to the jurisdiction herein are bad in sub¬ 
stance. 

JOHN E. LASKEY, 

United States Attorney, D. C., 
By JAMES B. ARCHER, Assistant. 

Note.— The matters of law to be argued in support of the above 
demurrer are as follows: 

1. The indictment herein was found by a de jure and de facto 
Grand Jury, as appears by the said pleas. 

2. The list of Grand Jurors was selected by a de jure and de facto 
board of jury commissioners, as appears by the said pleas. 

3. It does not appear in and by the said pleas that any member 
of the jury commission failed to take any oath required by law. 
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4. It does not appear by the said pleas that the defendant is preju¬ 
diced by any matter or thing alleged in said pleas. 

5. It appears that the said pleas are frivolous. 

6. Other matters apparent on the record. 

22 Supreme Court of the District of Columbia. 

Saturday, March 6th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
by his attorneys, Levi David and W. J. Lambert, Esquires; where¬ 
upon, the demurrer of the United States to the defendant’s pleas in 
abatement in the above numbered cases coming on to be heard, after 
argument by counsel are submitted to the Court. 

Monday, March 8th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington, presiding. 

******* 

'Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorneys, 
Levi David and W. J. Lambert, Esquires; and, thereupon, it is con¬ 
sidered by the Court, that the demurrer of the United States to the 
plea in abatement of the defendant, heretofore argued in this case 
be, and is hereby, sustained; to which action of the Court the de¬ 
fendant, by his attorneys asks an exception, which is noted; where¬ 
upon, the defendant by his attorneys, moves the Court to quash the 
venire and discharge the jury panel, which motion is by the Court 
overruled, to which action of the Court the said defendant by his said 
attorneys asks an exception, which is noted; and, thereupon, 

23 the defendant being arraigned upon the indictment, the read¬ 
ing whereof he specifically waives, pleads not guilty thereto 

and for trial puts himself upon the country and the Attorney of the 
United States doth the like; and, thereupon, it is ordered that a jury 
to try the issue joined herein be empaneled; * * * 


Memoranda. 


March 9, 1915—Jury empaneled and sworn. 
Jury respited from day to day. 
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Supreme Court of the District of Columbia. 

Tuesday, March 23rd, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington, presiding. 

******* 

Come against the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited in this case yesterday; and thereupon 
the Attorney of the United States elects to stand upon the first and 
third counts of the indictment; whereupon the said jury after hearing 
further of the evidence, the argument of counsel and the charge of 
the Court, upon their oath say that the defendant is guilty in man¬ 
ner and form as charged in the first and third counts of the in¬ 
dictment; whereupon, the Court fixes the amount of bail in this 
case at three thousand (3000) dollars; whereupon, the defendant 
enters into a recognizance in the sum of three thousand (3000) dol¬ 
lars, with George W. Ray, as surety, to appear before this Court from 
day to day, during the present and subsequent terms thereof, 
24 to hear and receive the sentence of the Court to be pronounced 
when required, and not to depart the Court without leave. 


Motion in Arrest of Judgment. 

Filed March 26, 1915. 

* * * * *"* * * 

Now’ comes the defendant Creed M. Fulton, in the above entitled 
cause, by his attorneys of record herein, and moves the Court to arrest 
the judgment in this cause for the following reasons: 

1. Because the record and proceedings in this cause show T that 
there was and is no lawful jury commission in the District of Co¬ 
lumbia, that the body of men purporting to constitute the 
grand jury that returned the alleged indictment in this cause, was 
not a lawful grand jury, and this court did not have and has no 
jurisdiction of the subject matter set forth in said alleged indict¬ 
ment, and had and has no jurisdiction of the person of the defend¬ 
ant, all of which appears of record herein in and by defendant’s plea 
in abatement, and amendment thereto, filed in this cause. 

2. Because the record and proceedings in this cause show that the 
verdict as rendered in this case is null and void, and that defendant 
was and is deprived of his legal rights and restrained of his liberty 
in contravention of Articles 5 and 6, respectively, of the Amend¬ 
ments to the Constitution of the United States, all of w’hich are fully 
set forth in defendant’s plea in abatement and amendment thereto, 
filed herein, w’hich shows that there w r as no lawful jury commission, 

no lawful grand jury and no valid indictment and by reason 
25 thereof the trial and conviction of the defendant w T ere and are 
illegal and in contravention of defendant’s constitutional 
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Unite/stetL' 4 ^ 0168 5 and 6 ’ reSp6Ctively - of the Constitution of the 
resnec?hSrr,f h fh alle ^ ti( J" s ^ forth in the first and third counts 

anHSdictoy^rSSct Slc n f 1Ctm6 ^’ ”5 ^ inconsistent 

fa ft®?oai a«s* 

-wkS *" enter “ i U[< ' n the 

4. Because the alleged indictment in i . , 

LEVI H. DAVID, 

WILTON J. LAMBERT, 
Attorneys for Defendant. 

John E. Laskey, Esquire, United States District Attorney • 

“rde h r ereafter 88 C ° UnSel Can * heard - or ’«* the^urt may other- 

LEVT H. DAVID, 

WILTON J. LAMBERT, 
Attorneys for Defendant. 

hv S d e ri°/‘r he f T Koinff mo ‘ ion and notice is hereby acknowledged 

d% .r mSc? st" c ” w th *" 0 ' to u » ««ra 

JOHN E. LASKEY, 

United States District Attorney. 

26 Motion for a New Trial. 

Filed March 26, 1915. 

* * * * 

3*“' ” d i»«»»• th. ,“S.wr 

titled cause, and for reasons therefor shows to the Court- 
United states to^h 00 *? e F red m sustaining the demurrer of the 
the defendant, filed he P reTn m tement ^ amendment thereto of 

an * - of 

sioners, mentioned in defendant’s plea in abatement- nor dT^id 
jury commissioners or any of them siibwmbo m tiA’ “?£ , !2 ld 

LxTxvt^tT't’p 0 ^ 85 is P^ribed in Volume U Chapter 
LXXXVn, Lib. J. G No. 2, folio 713, passed January 20 1798 

Kilty s Laws of the State of Maryland, nor to either the oathof 
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office prescribed in Section 1 ( 56, or the oath of office prescribed in 
Section 1757, Revised Statutes of the United States. 

3. Because the Court erred in overruling the motion of the de¬ 
fendant to quash and set aside the alleged indictment because the 
said indictment is null and void. 

4. Because the Court erred in overruling the motion of the de¬ 
fendant to quash the venire of and to discharge the alleged petit jury 

in this cause. . . . 

5. Because the Court erred in holding that it had juns- 

27 diction of the subject matter and of the person of the defend¬ 
ant in this case. 

6. Because the Court erred in not holding that there was no valid 
indictment returned by a lawful grand jury, and in putting the 
defendant upon his trial without lawful right and in restraint of his 
liberty in violation of Articles 5 and 6, respectively, of the Amend¬ 
ments to the Constitution of the United States, all of which are fully 
set forth in the defendant’s plea in abatement and amendment thereto 
filed herein. 

7. Because the verdict is contrary to the evidence. 

8. Because the verdict is contrary to the weight of evidence. 

9. Because the verdict is contrary to the law. 

10. Because the Court erred in admitting evidence contrary to law. 

11. Because the Court erred in refusing to admit evidence sub- 
mitted on behalf of the defendant, the rulings of the Court in refer¬ 
ence thereto being contrary to law. 

12. Because the Court erred in refusing to instruct the jury to 
return a verdict of not guilty on the grounds of a fatal variance be¬ 
tween the allegations of the alleged indictment and the evidence sub¬ 
mitted on behalf of the Government respecting the ownership of the 
money alleged to have been embezzled by the defendant. 

13. Because the alleged indictment charges the embezzlement of 
“money” and the Court permitted the United States to offer in evi¬ 
dence two checks as tending to prove said allegation, there 

28 being no evidence offered showing that the defendant received 
or converted, in his capacity as attorney, money as alleged in 

said indictment. 

14. Because the Court erred in refusing to require the Government 
to elect between the first and third counts of the alleged indictment 
upon which the Government would seek the conviction of defendant. 

15. Because the said verdict is null and void, and the trial and 
conviction of the defendant were and are in contravention of Articles 
5 and 6, respectively, of the Amendments to the Constitution of the 
United States, for the reasons fully set forth in the defendant’s plea 
in abatement, and amendment thereto. 

16. Because the said verdict is legally inconsistent, null and void, 
as it finds the said defendant guilty as charged in the first and third 
counts of the alleged indictment, which said counts are legally in¬ 
consistent respecting the allegations of ownership of money, as 
therein set forth. 

17. Because the Court erred in overruling the defendant s motion 
that a juror be withdrawn and the jury discharged, in view of the 
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dwlaxation of the Government’s counsel, in the course of his argu- 
ment to the jury, in reference to the carbon copy of defendants 

GoveVnnf °T em > er , 4 ’ ^ *° FnderUk M 

he Cove mm n/’" C ' decl , aratlon of . Government’s counsel was “that 
he. Government s counsel was not in the office of the defendant and 

did not see him write said letter a few days ago,” which said declare 

turn was unwarranted, unjustified, and had! tendency H and dTd 

29 ™id a !£!l he t mlnds 0f the jury aRainst the said defendant, and 
a min+t ‘'w Was , an atte ’ ,lpt u P° n the P art of the Govern- 
_,i. i ment s counsel to make an alleged statement of fact to the iurv 
Which was not, and is not, contained in the evidence in the caT ^ 

17. Because the Court erred in refusing the prayers No. 1 to 14 
respectively, offered by the defendant as instructions to the jury. ’ 

18. Because the Court erred in its instructions to the jury. 

LEVI H. DAVID, 

WILTON J. LAMBERT, 
Attorneys for Defendant. 

John E. Laskey, Esquire, United States District Attorney: 

attention nfCWT* ^ at the foregoing motion will be called to the 
attention of Chief Justice J. Harry Covington, presiding in Criminal 

Court No. 1, on the 10th day of April, 1915, at ten o’clock a m 

othSw^orde! ^ 83 C ° UnSel “ ** “ ° r 88 1116 Cou ’ rt W 

LEVI H. DAVID, 

WILTON J. LAMBERT, 
Attorneys for Defendant. 

Service of the foregoing motion and notice is hereby acknowledged 

day ofSch! 1915 °" * * the und8nd 8 n ^ on th is 26 th 

JOHN E. LASKEY, 

United States District Attorney. 

30 Supreme Court of the District of Columbia. 

Thursday, April 1st, A. D. 1915. 

The Court resumes its * ««ton pursuart .'o ,djo. rnment, Mr. Chief 
Justice Covington presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 

T I L»- I r? er -J? era j n -n? C T ) T iln ^L to h i? reco gni z ance and by his attorneys 
Ley 1 David and W. J. Lambert, Esquires; and thereupon the defend¬ 
ant s motions in arrest of judgment and for a new trial, coming on 
to be heard, after argument by counsel are by the Court each and 
severally overruled to which action of the Court as to each of said 
motions the defendant by his said attorneys asks exceptions which 
are noted; whereupon it is demanded of the defendant what further 
3—2889a 
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he has to say why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already said, 
whereupon it is considered by the Court that for his said offense, the 
said defendant be imprisoned in the Penitentiary as designated by 
the Attorney General of the United States tor the period of three 
(3) years, to take effect from and including the date of arrival of 
said defendant at said Penitentiary ; and thereupon the defendant 
by his attorneys notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia from the judgment of the Court in this case; where¬ 
upon the Court fixes the amount of the Bond for costs on Appeal at 
one hundred dollars and the amount of the recognizance on appeal 
at three thousand (3000) dollars; whereupon, the defendant 
31 enters into a recognizance in the sum of three thousand dol¬ 
lars, with George W. Ray as surety, to forthwith surrender 
himself to the custody of the Marshal of this District to be dealt with 
and proceeded against according to law in case the judgment ap¬ 
pealed from shall be affirmed, or the appeal for any cause dis¬ 
missed, or the judgment be reversed and a new trial ordered, or if he, 
the said defendant depart the Court without leave. 


Order for Appeal, etc. 

Filed April 5, 1915. 

******* 

The Clerk of said Court will note an appeal to the Court of Ap¬ 
peals of the D. C., on behalf of the defendant, and issue citation 

against the United States. LEVI R D 

Attorney for Defendant Creed M. Fulton. 


32 In the Supreme Court of the District of Columbia. 

Criminal. No. 30382. 

United States of America 
vs. 

Creed M. Fulton, Defendant. 

The President of the United States to United States of America, 
Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the judgment and sentence of the Su¬ 
preme Court of the District of Columbia, on the first day of April, 
1915, wherein Creed M. Fulton is Appellant, and you are Appellee, 
to show cause, if any there be, why the Judgment rendered against 
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[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 

By E. J. McKEE, Ass’t Clerk. 

Service of the above Citation accepted this 5th day of April 1915 

JAMES B. ARCHER, ’ 
Assistant United States Att’y. 

» Omi 

QQ 

Memoranda. 

Anri! 26 1915 ~Bil? o/°F C ° S r ° n Appeal approved and filed. 
M»v in iqis'~ nv °/ Exce Ptions submitted. 

a nd ineh din! fc 2 2 nd iqit f , BiU fi ?- f E ^ e P tions extended to 
to and including June 30, 1915. ’ f ° r fiImg Transcript of R *«>rd 

Designation of Record. 

Filed May 14, 1915. 


* 

Mr. John R, Young, Clerk of Court: 

Please prepare and include the following Daners in th* • * 

SroSBL? * w,e *»• of Ap IS7SI 

| ssr 7 27 ' 1915 - 

3. Amendment to plea filed March 4 1915 

4. Demurrer to plea filed March 6, 1915. ' 

5. Demurrer to plea argued and submitted. 

7 R e ™ rr ? susta ! ned i exception noted. 

exception noted. qU8Sh ^ and dischar g a ^ Panel overruled; 

34 with dateT' ‘ JUrV en,paneIled and sworn, and respited, 
9. Verdict of jury. 

ii’ M^-° nS - n arrest of ’judgment and for new trial. 

exceptions noted" j^d^e°nt JUdgment f ° r new triaI overrul ed; 
11: ^ “»• 
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14. Memo.: Bond for costs, on appeal, surety accepted, approved 
by court and filed. 

15. Bill of exceptions submitted to court April 26, 1915. 

16. Order extending time for settling Bill of Exceptions until and 
inlcuding May 22, 1915, and for filing transcript of record until and 
including June 30, 1915. 

17. Memo.: Bill of exceptions settled and signed by court. 

18. Assignment of Errors. 

19. This designation. 

LEVI H. DAVID, 

WILTON J. LAMBERT, 
Attorneys for Defendant. 

Service of foregoing designation is hereby acknowledged this 
14th day of May, 1915. 

JOHN E. LASKEY, 

U. S. Attorney for the District of Columbia, 

By JAS. B. ARCHER, 

Ass’t U. S. Attfy, D. C. 

35 Memoranda. 

May 20, 1915.—Time to settle bill of exceptions extended to, and 
including, July 23. 1915 and to file transcript of record to, and in¬ 
cluding, July 15, 1915. 

June 2, 1915.—Time to settle bill of exceptions extended to, and 
including, June 30, 1915. 

June 28, 1915.—Time to settle bill of exceptions extended to, and 
including, July 23, 1915 and to file transcript of record to, and in¬ 
cluding July 31, 1915. 

July 23, 1915.—Time for settling and signing bill of exceptions 
extended to, and including, August 17, 1915 and for filing transcript 
of record to, and including, September 1, 1915. 

August 16, 1915.—Time to settle bill of exceptions extended to, 
and including, September 1, 1915 and to file transcript of record to, 
and including, September 15, 1915. 


36 Memoranda. 

August 30, 1915.—Time to settle bill of exceptions extended to, 
and including, October 4, 1915 and to file transcript of record to, 
and including, October 15, 1915. 

October 4, 1915.—Time for settling and signing bill of exceptions 
enlarged until, and including, October 11, 1915 and for filing 
transcript of record until, and including, October 20, 1915. 
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Supreme Court of the District of Columbia. 

Monday, October 11th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

******* 

Now comes here the defendant by his attorney Levi David, 
Squire; and prays the Court to sign, and make a part of the record . 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 26th day of April, 1915, which is accord¬ 
ingly done, nunc pro tunc. 


Assignment of Errors . 

Filed October 18, 1915. 

(1.) The court erred in sustaining the Government's demurrer to 
the defendant’s pleas in abatement, and in overruling and denving 
defendant’s pleas in abatement. 

(2.) The court erred in overruling defendant’s motion to quash 
the venire and to discharge the jury because of the grounds stated in 
defendant’s pleas in abatement. 

(3.) The court erred in overruling the defendant’s objection to 
the witness H. Winship Wheatley testifying to the drawing and de¬ 
livery of two checks, one dated November 10th, 1913, and the other 
dated November 13th, 1913, each in the sum of $407.69, and which 
$815.38, and payable to the order of Creed M. Fulton, 
attorney for certain children and grand-children of Hiram R. Smith, 
and to the transaction to which said checks related, when the indict¬ 
ment alleged that the property embezzled was “money” of the value 
of $659.24, and not checks. 

(4.) The court erred in holding, when it overruled defendant’s- 
objection to the testimony of the witness Wheatley as to the checks 
aforesaid, that “this matter of distinguishing between checks, writ¬ 
ings, and money is a thing which the courts of this country have got 
to abandon.” 

(5.) The court erred in permitting the witness Wheatley to testify, 
over the objections of defendant, that he turned over his personal 
checks amounting to $815.38, to the defendant, when the indictment 
described the property embezzled as money of the value of $659.24, 
and not the embezzlement of checks. 

(6.) The court erred in permitting the Government, over the ob¬ 
jections of defendant, to offer in evidence the personal checks of 
Wheatley, marked Government’s exhibits 1 & 2, as evidence of the 
money of the value of $659.24, as described in the indictment, and as 
evidence of the embezzlement of the money, when it was not 
38 shown by the evidence that the parties named in the indict¬ 
ment as owners of the money therein alleged to have been em^ 
bezzled, were the owners of said checks, or of the cash proceeds of 
said checks. 
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(7.) The court erred in refusing to permit the defendant to show 
that the trustee, under the will of Hiram R. Smith, held title to the 
money mentioned in the indictment, and that the parties named in 
the indictment were not the owners of said money or any part thereof, 
as alleged. 

(8.) The court erred in sustaining the Government’s objection to 
the defendant’s counsel cross-examining the said Wheatley upon the 
matter and in relation to the trust estate, out of which came the funds 
alleged to have l>een embezzled by defendant, for the purpose of 
showing that the ownership of said funds and trust estate was in a 
person or trustee other than those named in the indictment as the 
owners thereof. 

(9.) The court erred in permitting the witness Luther E. 
Schreiner to testify, over the objections of defendant, to defendant’s 
endorsement of the said personal checks of the said Wheatley, and 
that said checks aggregated $815.88, and had been cashed at the 
United States Trust Co., when the indictment alleged the embezzle¬ 
ment of money of the value of $659.24, and when it had not been 
shown that said checks were paid out of funds belonging to said 
Wheatley, or charged against any account of or monies which the 
said Wheatley had on deposit in the United States Trust Co., were 

the owners of said checks. # 

(10.) The court erred in permitting the witness Frederick M. 
Smith to testify, over the objections of the defendant, to the receipt 
of certain letters from the defendant, after the alleged date of the 
embezzlement, dated November 18th, 1913, April 6th, 1914, and 
June 23rd, 1914, when said letters contained no admissions or state¬ 
ments on the part of the defendant showing a wrongful conversion 
or an intent to wrongfully convert or to feloniously take, make way 
with, or secrete, with the intent to convert to his own use, the money 
or any of the money alleged to have been embezzled on Nov. 
39 13th, 1913; and when said letters did not show or tend to show 

that the defendant had wrongfully converted or intended to 
wrongfullv convert to his own use, on November 13th, 4913, or at 
anv time prior thereto, the money or any of the money alleged^to 
have been embezzled on said date, and were written subsequent to 


the date of the alleged offense. , . .. 

(11.) The court erred in admitting in evidence, over the objections 

of the defendant, the said letters of the defendant, dated November 
18th 1913 April 6th. 1914. and June 23rd, 1914, marked Govern¬ 
ment’s exhibit- 5, 6 & 7 respectively, when it had not been shown that 
the defendant had wrongfully converted the money on November 
13th 1913. as alleged in the indictment, or that he had the intent 
on November 13th, 1913, or at any time prior thereto, to wrongfully 
convert the monev alleged to have been embezzled on said date, and 
when «aid letters contained no admissions or statements on the part 
of defendant showing that he had the alleged intent, on November 
13th, 1913. to wrongfully convert, or had wrongfully converted said 
money to his own use, as alleged in the indictment. . . ,, 

(12 ) The court erred in permitting the witness Frederick M. 
Smith to testify, over the objections of the defendant, to what he did 
after he received the letter from the defendant, dated Apnl bth, 
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1914, and marked Government’s exhibit 6, and to certain conversa¬ 
tions which he claimed to have had and the settlement which he made 
with the defendant on July 1st, 1914, when it had not been shown 
by the Government that the defendant had wrongfully converted or 
had any intent to wrongfully convert to his own use, on Nov. 13th, 

1913, or at any time prior thereto, the money or any of the money 
alleged to have been embezzled on November 13th, 1913, and when 
it had not been shown that what the witness did after receiving the 
letter dated April 6th, 1914, or that the alleged conversations and the 
settlement on July 1st, 1914, showed or tended to show that the de¬ 
fendant had wrongfully converted or had any intent to wrongfully 
convert, on November 13th, 1913, or at any time prior thereto, the 

money or any part thereof, as alleged in the indictment. 

40 (16.) The court erred in permitting the witness Smith 

to testify, over the objections of defendant, that after he re¬ 
ceived defendant’s said letter dated April 6th, 1914, he made an 
affidavit in which he stated that he had not received the checks and 
drafts therein referred to, and sent same to defendant, when it had 
not been shown that the affidavit was not in existence and could not 
be produced at the trial, was not in evidence, and when its production 
had not been called for by the Government; such evidence was inad¬ 
missible, if material, on the grounds that it was secondary evidence, 
no foundation was laid by the Government for its introduction. 

(14.) The court erred in permitting the witness Smith to testify, 
over the objections of defendant, that defendant told him in June 

1914, where he expected to get the money from with which to pay 
witness, in that such alleged conversation occurred long after the 
alleged date of the alleged wrongful conversion as fixed in the indict¬ 
ment, and in that such conversation was irrelavent, immaterial, in¬ 
competent and inadmissible as evidence, tending to prove any wrong¬ 
ful conversion or criminal intent on November 13th, 1913, as alleged 
in the indictment. 

(15.) The court erred in permitting the witness Smith to testify, 
over the objections of the defendant, to the receipt of certain checks 
from the defendant on July 1st, 1914, and as to what he did with 
said checks, when said checks related to and constituted an inde¬ 
pendent transaction to that alleged in the indictment and which 
occurred long subsequent to Nov. 13th, 1913, and were not evidence 
of the alleged embezzlement of November 13th, 1913, or of any intent 
on the part of the defendant on said date, or at any time prior thereto, 
to wrongfully convert the money or any part of the money alleged to 
have been embezzled by the defendant on November 13tli, 1913; and 
when it had not been shown that the defendant had wrongfully con¬ 
verted or had an intent to wrongfully convert to his own use, on 
November 13th, 1913, or at any time prior thereto, the money or any 
part of the money alleged to have been embezzled on November 13th, 

1913. 

(16.) The court erred in admitting in evidence, over the objections 
of the defendant, the checks of the defendant, dated July 1st, 1914, 
marked Government’s exhibits 1 & 2, when they were not evidence 
of a wrongful conversion or of an intent on the part of the defendant 
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to wrongfully convert on November 13th, 1913, or at any 

41 time prior thereto, the money or any part thereof, as alleged 
in the indictment, and w T hen the main fact or facts of the 

offense as charged in the indictment had not been proved, and when 
said checks arose out of an independent transaction at a time oc¬ 
curring long after the alleged act of embezzlement, as claimed in the 

indictment. . . 

(17.) The court erred in permitting the said witness Smith to 
testify, over the objections of defendant, that he turned over to the 
county attorney W. H. Cherry, of Morris, Minnesota, the defendant's 
checks of July 1st, 1914, when such action on the part of the witness 
did not show that the defendant had wrongfully convert- or had any 
intent to wrongfully convert to his own use on November 13th, 1913, 
or at any time prior thereto, the money or any part thereof alleged 
to have been embezzled on November 13th, 1913. 

(18.) The court erred in permitting the witness Smith to testify, 
over the objections of defendant, to what he wrote defendant about 
the nonpayment of the checks dated July 1st, 1914, and in ad¬ 
mitting in evidence, over the objections of the defendant, two certain 
letters, purporting to be from the defendant to the said W. H. Cherry, 
dated October 16th, 1914, and November 27th, 1914, marked Gov¬ 
ernment’s exhibits 12 & 13, when said letters did not show or tend 
to show that the defendant had wrongfully converted or had an intent 
to wrongfully convert to his own use, on November 13th, 1913, or at 
anv time prior thereto, the money or any part of the money alleged 
to have been embezzled on November 13th, 1913, and when such 
communications and transactions on the part of said witness occurred 
lone after the date of the alleged wrongful conversion, as fixed in the 
indictment, and were irrelevant, incompetent, and inadmissible as 
evidence of a wrongful conversion or criminal intent as of November 

13th, 1913, as alleged in the indictment . , , ., 

(19 ) The court erred in not granting defendant s motion to strike 

out all the evidence of the said witness Smith relating to all acts and 
transactions between said witness and the said W H. Cherry, oc¬ 
curring in Minnesota, as transactions inter alia and irrelevant im¬ 
material, incompetent and inadmissible as evidence of the offense 
charged in the indictment as of November 13th, 1913. 

(20) The court, erred in not granting the defendants 

42 motion to strike out all the testimony of the witness Smith 
relating to what he did in connection with W H Cherry in 

the summer and fall of 1914, in relation to the defendants said 
chpoks of Julv 1st, 1914, Government s exhibits 8-9. 

(21 ) The court erred in refusing to permit the defendant s coun- 
sel to show on cross-examination of the witness Frederick M. Smith, 
that his mother was never divorced from his father, and that she was 
^d siilHs living, and that Harriet S. Smith was never the lawful 
t ,, is f„ t i,er Hiram R. Smith, or to show the names and ldenti- 
of all of the children and the grandchildren of the said Hiram 
Smith at the time of his demise when such was competent to show 
fnd was for the purpose of establishing the true ,ownership of the 
money alleged to have been embezzled on November l3th, 1913, and 
who was the lawful widow of the said Hiram R. Smith, deceased. 
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(22.) The court erred in not permitting the defendant to cross- 
examine the witness Smith with respect to the matters and things 
alleged in the intervening petition which defendant had prepared at 
the instance of Smith on behalf of certain grand-children of Hiram 
R. Smith, which intervening petition was filed in Equity Cause No. 
26,697 of the Supreme Court of the District of Columbia, and had 
been offered in evidence in this case by the Government. 

(23.) The court erred in not permitting the defendant to prove by 
the witness Smith that there was a variance between the true owner¬ 
ship of the money mentioned in the indictment and the ownership 
as alleged therein. 

(24.) The court erred in not permitting the defendant to cross- 
examine the witness Smith with respect to the fact that the demand 
note which the defendant gave to said witness on December 7th, 
1914, was given as evidence of the defendant’s indebtedness to Smith; 
and in holding that the note was “proof of restitution”. 

(25.) The court erred in not permitting the defendant to cross- 
examine the witness Smith as to and to prove by him that the indict¬ 
ment against the defendant in this case had been found and returned 
after the defendant had given his said promissory demand note to 
the witness on December 7th, 1914. 

(26.) The court erred in not permitting the defendant to prove 
by the witness Smith, and as defendant tendered himself ready to 
prove, that Harriet S. Smith was never the lawful wife or widow of 
Hiram R. Smith; and that said Hiram R. Smith left surviving as 
his lawful wife and widow Philine Smith, and that the title to and 
true ownership of the money mentioned in the indictment were in 
a person other than those named in any count of the indiet- 
43 ment; and that no court of competent jurisdiction had ever 
determined who were the true owners of the fund mentioned 
in the indictment. 

(27.) The court erred in not permitting the defendant to show by 
witness Smith that no guardian of the estate of the minor grand¬ 
children of Hiram R. Smith had ever been appointed by any court, 
and that defendant could not pay over any money belonging to 
said grand-children or pay over any money to the said Frederick M. 
Smith belonging to the said Philine Smith, the lawful widow of 
Hiram R. Smith; or possibly belonging to Charles A. Baker, the 
trustee of the trust estate out of which arose the money mentioned in 
the indictment, without possible double liability. 

(28.) The court erred in not permitting the defendant to prove 
by said witness Smith that no court of competent jurisdiction had 
ever determined the true owner or owners of the fund mentioned in 
the indictment 

(29.) The court erred in not permitting the defendant to prove, 
as he offered and tendered himself ready to prove, that there had 
been filed by defendant on March 5th, 1915, in the Supreme Court 
of the District of Columbia, an interpleader suit, known as Equity 
No. 33,279, wherein the defendant herein prayed the court to deter¬ 
mine by proper decree the true owner or owners of the fund men¬ 
tioned in the indictment, when such evidence was relevant, compe- 

4—2889a 
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tent, and admissible as tending to show good faith on the part of de¬ 
fendant, and that he did not have an intent on November 13th, 
1913, or at any time prior thereto, to wrongfully convert to his own 
use or to wrongfully deprive the true owmers of the money mentioned 
in the indictment. 

(30.) The court erred in not permitting the defendant to prove 
as he offered and tendered himself ready to prove, that at the time 
he filed the interpleader suit he tendered to the court all money in 
his possession which related to the fund mentioned in the indict¬ 
ment, there to await the determination by the court of the true 
ownership thereof, and as evidence of defendant’s good faith, and as 
tending to show that he had no intent on November 13th, 1913, or 
at any other time, to wTongfully convert the money to his own use 
or to deprive the true owner or owners thereof. 

44 (31.) The court erred in permitting the witness H. H. 

Shackelford to testify, over the objections of defendant, to 
certain entries made on certain sheets of an alleged bank account of 
the defendant, at the American National Bank, purporting to have 
been made July 1st, & 10th, 1914, and on November 8th, 10th, & 
13th, 1913, and as to a certain alleged balance that defendant had 
on deposit in said account on November 8th. 1913, when such en¬ 
tries and balance were not relevant, material, or competent as' evi¬ 
dence to show or as tending to show any wrongful conversion or crim¬ 
inal intent on November 13th, 1913, as alleged in the indictment, 
and when it had not been shown that said account was the only place 
where defendant kept or had money, and when it had not been 
shown that the money mentioned in the indictment, had been de¬ 
posited by the defendant in said bank account. 

(32.) The court erred in permitting the witness Shackelford to 
testify, over the objections of defendant, that between the 10th & 
12th of November, 1913, the defendant’s balance in the said bank 
account had been reduced, by checks drawn against same, to $94.84, 
on November 12th, 1913, when the indictment alleged a wrongful 
conversion of the money mentioned therein as of November 13th, 

1913, and when it had not been shown that the money mentioned 
in the indictment had been deposited in said account on that date, or 
between the 10th & 12th of November, 1913. 

(33.) The court erred in permitting witness Shackelford to 
testify, over the objections of defendant, that the defendant did not 
have a balance of $569.24, to his credit in said account, on July 1st, 

1914, or on July 10th, 1914, or from July 1st to July 10th, 1914, 
when the indictment alleged an embezzlement of the money men¬ 
tioned therein as of November 13th, 1913, and when such evidence 
was irrelevant, incompetent, immaterial, and inadmissible as evi¬ 
dence showing or tending to show wrongful conversion or criminal 
intent as of November 13th, 1913, as alleged in the indictment. 

(34.) The court erred in permitting the witness Shackelford to 
testify, over the objections of defendant, that the defendant’s checks 
dated July 1st, 19i4, marked Government’s exhibits 8 & 9, were not 
paid at and by the American National Bank on July 10th, 1914, be¬ 
cause of “insufficient funds,” when such evidence was irrelevant, in- 
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competent, immaterial, and inadmissible to prove the wrong- 
45 ful conversion on November 13th, 1913, as alleged in the in¬ 
dictment, and when the checks arose out of an independent 
transaction occurring long after the alleged date of the alleged em¬ 
bezzlement, as claimed in the indictment. 

(35.) The court erred in permitting the witness, William H. Dor- 
sey, to testify, over the objections of defendant, that the records of 
the Riggs National Bank showed that said witness, as a Notary Pub¬ 
lic, on July 10th, 1914, protested the two checks of the defendant, 
dated July 1st, 1914, marked Government’s exhibits 8 & 9, because 
said checks had not been paid by the American National Bank on 
the grounds that there were “not sufficient funds,” and that he sent 
notices of protest to the defendant, when such evidence was irrele¬ 
vant, incompetent and inadmissible as evidence to prove the offense 
of November 13th, 1913, as alleged in the indictment. 

. The court erred in permitting the Government to introduce 

m evidence, over the objections of defendant, a telegram, purporting 
to be from defendant, to Frederick M. Smith, Donnelly, Minnesota, 
dated July 22nd, 1914, marked Government’s exhibit 16, when the 
telegram was irrelevant, incompetent, and inadmissible as evidence 
showing or tending to prove the alleged offense of November 13th, 
1913,^as charged in the indictment. 

(37 ) The court erred in permitting the witness Clayton E. Emig 
to testify, over the objections of defendant, that he received a letter 
from Frederick M. Smith, dated December 20th, 1913, and that he 
had a conversation on the street with defendant in reference to the 
Smith case; and in permitting the Government to offer in evidence, 
o\er the objections of defendant, the said letter, when such alleged 
conversation occurred and said letter was written subsequent to the 
date of the alleged offense, to wit, November 13th, 1913, and did not 
show that the defendant had wrongfully converted or had felo¬ 
niously taken, made way with, or secreted,' with the intent to convert 
to his own use, the money as charged in the indictment. 

(38.) The court erred in permitting witness Emig to testify over 
the objections of defendant, that he had a further alleged conversa¬ 
tion with the defendant on December 28th, or 30th, 1913, and that 
he received a further letter from the said Frederick M. Smith dated 
January 9th, 1914, and that he heard nothing more about the 
4b matter until about October 19th, 1914, when' he received a 
•j n e ^ e 1 r f rom William H. Cherry, of Morris, Minnesota, when 

ini/ e j e l COn ^ ers ^ lon defendant on December 28th or 30th, 
914, and the said letters did not show that the defendant had wrong- 

•lu . c ° n Y erted or h a( ^ feloniously taken, made way with, or secreted, 
with the intent to convert to his own use, the money mentioned in 
the indictment, and as claimed in said indictment. 

(39.) The court erred in permitting witness Emig to testify, over 

defendant, that he had a further conversation 
with the defendant about October 1st, 1914, wherein he claimed that 
the defendant stated that he had obtained a judgment of $5 000 00 
in Norfolk, Virginia, and expected to have funds within a short 
time to pay the amount due the said Frederick M. Smith, when the 






28 CREED M. FULTON VS. UNITED STATES OF AMERICA. 

alleged conversation did not show that defendant had committed 
the offense charged in the indictment as of November 13th, 1913; 
and in permitting witness to further testify that he showed to de¬ 
fendant a certain letter which the witness had received from Wil¬ 
liam H. Cherry, aforesaid, on October 9th, 1914, when the alleged 
conversation aforesaid and the alleged letter aforesaid did not show 
or tend to show that the defendant had wrongfully converted or 
had the criminal intent to wrongfully convert on November 13th, 
1913, as alleged in the indictment, and when said alleged conversa¬ 
tion occurred and the receipt of the alleged Cherry letter was long 
after the date on which the alleged offense was alleged to have been 
committed. 

(40.) The court erred in not permitting the defendant to cross- 
examine witness Emig with respect to Equity Cause No. 27,697, 
in the Supreme Court of the District of Columbia, which the wit¬ 
ness had prepared and filed on behalf of Harriet S. Smith, and in 
reference to which the Government had examined the said witness 
in his examination in chief. 

(41.) The court erred in not permitting the defendant to prove 
by or to examine the witness Emig with respect to the fact that he 
had been retained by and was the attorney of record for Frederick 
M. Smith, the prosecuting witness in this case, in the inter-pleader 
suit, filed by defendant on March 5th, 1915, in the Supreme Court 
of the District of Columbia, known as Equity Cause 33,297, when 
such evidence tended to show and was competent as evidence tend¬ 
ing to show bias on the part, of the said witness Emig against de¬ 
fendant. 

47 (42.) The court erred in not permitting the defendant 

to show by the witness Emig, as defendant offered to do, that 
at a hearing in Equity Cause 27.697, aforesaid, Mr. Justice Ander¬ 
son refused to permit said witness Emig to represent the said Fred¬ 
erick M. Smith, or any of those whom the said Frederick M. Smith 
claimed to represent, on the grounds that the interest of the said 
Frederick M. Smith and those whom he claimed to represent con¬ 
flicted with the interest of Harriet S. Smith, the former client of 
the said witness Emig, and, that, notwithstanding the action of Mr. 
Justice Anderson aforesaid, Emig had entered his appearance as 
attorney for the said Frederick M. Smith in said interpleader suit, 
known as Equity Cause No. 33,279, and then as now pending in 
the Supreme Court of the District of Columbia, when such evidence 
was competent as tending to affect the credibility of the said Emig 
as a witness in this case. 

(43.) The court erred in refusing defendant’s motion, made at 
the close of the Government’s case, to require the Government to 
elect as to which of the four counts of the indictment the Govern¬ 
ment would ask a conviction on. 

(44.) The court erred in refusing the defendant’s motion to in¬ 
struct the jury to return a verdict of not guilty upon the second 
and fourth counts of the indictment, which motion was made after 
the Government announced that it would stand on the first and 
third counts of the indictment. 
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( 49 .) The court erred in sustaining the Government’s obiection 
to . introduction in evidence of the carbon copy of defendant’s 

ZJf%’ ^ Nov “ be * 4th i 1913, when it was shown by the 
e endant s evidence, and that of the witness Andrew W. Bennett, 
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that defendant dictated said letter to said Bennett and that Bennett 
type-wrote the letter and that the original thereof was signed by 
defendant, and enclosed by said Bennett in an envelope, stamped 
and addressed to the said Frederick M. Smith, Donnelly, 
49 Minnesota, and dropped bv him in the United States mail 
chute on the sixth floor of the Colorado Building. 

(50.) The court erred in not permitting the defendant to testify 
as to and explain the objects and purposes he had when he wrote 
the letter of April 6th, 1914, (Government’s Exhibit 6) to Fred¬ 
erick M. Smith, Donnelly, Minnesota. 

(51.) The court erred in refusing to admit in evidence a certi¬ 
fied copy of defendant’s bill of interpleader, filed March 5th, 1915, 
in the Supreme Court of the District of Columbia, known as Equity 
Cause 33,279, wherein defendant tendered to the court the money 
which he had collected bv compromise in Equity Cause f7,297, 
and wherein he prayed that all parties, claiming an interest in said 
money, might be ascertained and their rights and the true owner¬ 
ship thereof determined by the court, and the money paid to those 
or such of them as the court might decree entitled thereto, and 
the defendant thereby relieved of all possible double liability; and 
when said interpleader was relevant, and competent as evidence tend¬ 
ing to show the defendant’s good faith, and as tending to disprove 
the wrongful conversion and criminal intent alleged in the mdict- 

(52.) The court erred in not permitting defendant to introduce 
in evidence the docket entries in Equity Cause 33,29/. 

(53.) The court erred in not permitting the defendant to prove, 
bv the justice presiding in the Equity Court of the Supreme Court 
of the District of Columbia, that counsel for defendant (plaintiff in 
said Equitv Cause) tendered to said court the amount of money 
stated in defendant’s said bill of interpleader, filed therein, and 
asked for an order permitting the defendant to deposit said money 
in the registry of said court. 

(54.) The court erred in not permitting the defendant to prove 
that defendant’s attorneys in this case had in their possession the 
amount of money stated in defendant’s said Bill of interpleader, 
and had tendered said money to the clerk of the Supreme Court 

of the District of Columbia. , . , 

(55.) The court erred in not permitting the defendant to prove 

that the amount of monev stated and set forth in his said bill of 
interpleader, had been deposited by the defendant’s said attorneys 
in the Munsev Trust Co., in savings account number 4,410, 
50 on March 9th, 1915, and that the amount deposited by said 
attorneys was $708.24; and that the money was deposited 
to the credit and in the joint names of Wilton J. Lambert and Levi 
H. David, attorneys for the plaintiff in Equity Cause 33,279. 

(56.) The court erred in not permitting the defendant to intro¬ 
duce in evidence a certified copy of the last will and testament of 
Hiram R. Smith, deceased, the father of Frederick M. Smith, when 
such was material, relevant, and competent as evidence tending to 
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ber-^1 2 ?? T* a"®? in defendant ’ s instructions num- 

sonmi’in loo!’ 8 ’ < V 9 \T hen s f d instr uctions and each of them were 
sound in law, applicable to the case and material and becamLT 

pra\ J^e^h'of^T 8 ' *° Cha P U ' e ^ substantially^ 

, ■ (I m ., ea . 0 ' sal< i instructions, and because the court’s charge 

ddendant’s 1 ”!^ q . uest 'P ns ln and Phases of the case to which the 
onrf^ K -. fi ’nstructions were addressed, was so vague general 
and indefinite, that the error which the court committed in refusimr 

era charge tTtheln " S " 0t u Ured by and in the court’.! gen® 
eral charse to the jury upon such questions or phases of the case 

number- 4 5-10°in e 3 rr f U ”*£*** ‘|j e . defe ndant’s instructions 

matters involved 6 in' the T* an !|. addr P ssed themselves to material 
manors involved in the case, without instructing the iurv in it« 

general charge upon the questions or phases of the case to which 
the instructions addressed themselves. ‘ whlch 

(59.) The court erred in overruling the defendant’s ninth,., n 
instruct the jury to disregard the improper and prejudicial remarks 
o the Assistant District Attorney, Mr. Laws, when, in add“g 
the jury he spoke with reference to the carbon copv of defendant’s 
letter, dated November 4th, 1913, addressed to Frederick M SmUh 
Donnelly, Minnesota, which carbon copy the Government had in¬ 
troduced in evidence upon the cross-examination of the defendant 
and after the court had refused to permit defendant to introduce in 
evidence^the^carbon copy of said letter; the said District Attorney 

51 “We objected to this letter when it first came out because 
this defendant’’ ^ that ft WaS a Statement 8°“^ up by 

(60.) The court erred in overruling defendant’s motion that a 
juror lie withdrawn, and the jury discharged, because of the further 
improper and prejudicial remarks made to the jury by the said As¬ 
sistant District Attorney, after the objection had been made to his 

former improper and prejudicial remarks, when he declared in his 
argument to the jury: 


“Of course I was not in the office and did not see him write that a 
few days ago, 


when said remarks and statements of the said Assistant District At- 
torney imputed, in the most direct manner, that the defendant and 
the witness Bennett had, a few days before the trial of his case 
gotten together and had gotten up the said carbon copy, and then 
came into court and swore falsely when they testified that said letter 
was written on November 4th, 1913, and when there was no evidence 
in the case to justify said remarks, or to contradict or to impeach the 
defendant and the said witness Bennett with respect to such matter* 
and when the Government had offered the said carbon copy in evi¬ 
dence without any question as to its genuineness and was estopped 
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from attacking said carbon copy of letter as evidence of the good 
faith of the defendant. 

(61.) The court erred in charging the jury that the money men¬ 
tioned in the first and third counts of the indictment was “jointly 
and severally” owned by the persons named therein. 

(62.) The court erred in charging the jury that the Government 
was only required to prove that the monies mentioned in the first 
and third counts of the indictment “were the property or estate of 
the persons therein or some of them, and that the defendant fraudu¬ 
lently converted the same to his own use.” 

(63.) The court erred in overruling and denying defendant’s 
motion in arrest of judgment. 

LEVI H. DAVID, 

WILTON J. LAMBERT, 

Attorneys for Defendant. 

62 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
51, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America 
vs. Creed M. Fulton, Criminal No. 30382, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of October, 1915. 

[Seal Supreme Court of the District of Columbia.! 

JOHN R. YOUNG, Clerk. 

52% [Endorsed:] In the Supreme Court, District of Columbia. 

United States vs. Creed M. Fulton. Criminal, No. 30,382. 
Bill of Exceptions. 

53 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 30382. 

United States of America 
vs. 

Creed M. Fulton. 

Be it remembered that, in the Supreme Court of the District of 
Columbia, holding a Criminal Term, the above-entitled cause came 
on for trial on March 1, 1915, before the Honorable J. Harry Cov- 
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:Iu l dce ° f said Court > the defendant, Creed M Fulton 

fendant I «f ( n 'j r L Attorneys, and, on behalf of the d* 

RpfnL • DaVld ’ Esc l u,re - « nd Wilton J. Lambert Esquire 

murrS or^W^r • T f nera ' a PPearance and before anv de^ 
murrer or plea to the indictment had been filed the defendnnf filorl 

1S j P . 0a , ln a ,ate ! nent > and the amendment thereto, to the indictment 
and to the junsd.ction of the Court, both as to the person of th“dl 

54 near a bv t le Sllbject ™ atter of the indictlnent, as will ap- 

o4 pear by reference to said plea and amendment thereto L 

after onTarcTsTdl? tb® r U “f ipt °. f ” cord herein ! that {here- 

to t,le defendant’s said plea in abatement and the amend¬ 
ment thereto, and to the ruling of the Court in sustaining «nirl rtp 
murrer the defendant duly excepted and the said exception was noted" 

Zt e ?T ut f °/ the Court - Thereupon, at the reqCt of^ounS 
for the defendant, it was agreed by counsel for the government with 
the approval of the Court, that any bill of exceptions taJTen in the 
cause should show that — the time of the argument of the demurrer 
of the government to the defendant’s plea, the attention of the Court 
was directed, by counsel for the defendant, to three oaths or forms 
o oath prescribed, one by Kilty’s Laws of Maryland, and two bv the 
Revised Statutes of the United States, in support of the contention 
that as the members of the Jury Commission had taken no oath as 
Jury Commissioners and by reason thereof had never qualified as 
such, the Grand Jury which found the indictment in this case was 
an illegal body. Thereupon, the defendant, by his counsel, moved 
the Court to quash the venire and discharge the panel upon the 
grounds and for the reason set forth in the plea in abatement and 
amendment thereto aforesaid, which motion was overruled and ex- 
ception duly taken and noted on the minutes of the Court. 

he defendant thereupon, being called upon to plead to the in¬ 
dictment, in open Court waived the reading thereof and pleaded not 
guilty thereto, and a jury was then and there dulv empaneled 
55 and sworn to try the issues joined upon the record. 

1, ■ „ i l, , . ,, i to maintain the issue on its part 

joined, called as a witness Frank E. Cunningham, who gave evi¬ 
dence tending to prove that he is one of the assistant clerks of the 
Supreme Court of the District of Columbia, and that there appeared 
upon the Equity Docket of said court a cause known as No 27 697 
wherein Harriet S. Smith was plaintiff and Charles A. Baker Trus¬ 
tee, and others were defendants; that the attorneys appearing ’in said 
cause were C. E. Emig, John Ridout and H. W. Wheatlev, on the 
part of the plaintiff, and Brandenburg and Brandenburg C E 
Emig, and Creed M. Fulton, on the part of the defendants; that 
among the papers in said cause there appeared a certain intervening 

, i ^ lew y w hie h were identified and offered 

m evidence, but were not read to the jury. Said Intervening Peti- 
tion and Bill of Review are, as follows: 

5—2889a 
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56 In the Supreme Court of the District of Columbia, Holding 

Special Term for Equity Court Business. 

Equity. No. 27697. 

Harriet S. Smith, Complainant, 

vs. 

Charles A. Baker et al., Defendant-. 

Intervening Petition of Luema Smith, Stacy Smith, Fane Smith, 

Kenneth Smith, Ruth Smith, Merrel Smith, Helen Smith, and 

Paul Wine, Through and by Their Next Friend, Frederick M. 

Smith. 

Leave of court first being obtained and had to file this petition 
on the part of the petitioners, herein set forth, as parties defendant 
in the above entitled cause, the said petitioners, through and by 
their next friend, Frederick M. Smith, files this petition. 

The petitioners, through and by their said next friend showed 
to the court as follows:— 

1. That Luema Smith, 14 years of age, Stacy Smith, 12 years 
of age, Fane Smith, 10 years of age, Kenneth Smith, 3 years 
of age, are four of the five children of Frederick M. Smith; said 
Frederick M. Smith is a son of Hiram R. Smith, late of the District 
of Columbia, hereinafter more specifically referred to, and peti¬ 
tioners live with their aforesaid father at Donnelly, Minnesota; that 
the petitioner-, Ruth Smith, 13 years of age, Merrell Smith, 11 
years of age, Helen Smith, 9 years of age, are all of the children 
of Burton R. Smith, and live with their said parent at St. Paul, 
Minnesota; said Burton R. Smith is a son of the aforesaid Hiram R. 
Smith, late of the District of Columbia. The petitioner, Paul Wine, 

18 years old, is a son of Helen A. Smith, who intermarried 

57 with one Stover S. Wine, and lives at Minneapolis, Minne¬ 
sota; that all of the aforesaid children are grand-children of 

the late Hiram R. Smith, and file this petition and answer, as afore¬ 
said, for the purpose of intervening as necessary parties defendant, 
and’ answering the original Bill filed in the above entitled cause, 
to the end that their interests in the estate of the said Hiram R. 
Smith, deceased, can be determined, defined and protected. 

2. Your petitioners further showed to the court that in addition 
to "themselves, there are certain other grand-children now living, 
who are residuary legatees under the will of the said Hiram R. 
Smith, deceased, "and who are, by reason thereof, also necessary 
parties to this suit; namely, Mae Smith Curry, age 21 years, and 
who lives at North Battleford, Canada; said Mae Smith Curry is a 
daughter of the aforesaid Frederick M. Smith; Fane Buntz, age 
22 vears, who lives at Duluth, Minnesota, is a daughter of Stella 
Smith; said Stella Smith is a daughter of the said Hiram R. Smith, 
deceased, late of the District of Columbia, and inter-married with 
Lawrence Isgrig, and now living at Bjemidje, Minnesota; also Vivian 
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Snowin’ vfn 22, wh ? «* Minneapolis, Minnesota. Said 
3 1 ]!L ne J V ?[ ls ‘^ daughter of the said Hiram R. Smith, do 

children nrfn rt of Columbia. The aforesaid grknd- 

qmitn n tonstl * ute , a " of the grand-children of the said Hiram R 

unless" i < e lT ed ’ Wh ° , are nece f?,7 Parties to this suit, except and 
S ffin^RT unknown children of another daughter of the 
said Hiram R. Smith, deceased, to wit: Ida Smith; said Ida Smith 
many years ago married and lived in St. Louis, but the name of 

be livirm^hts^nTtr D0Wn to theS u, P etitioners > and whether she 
be Imng these petitioners are unable to state, and whether she is 

still lmng in St. Loins they are also unable to state, and whether 

ro she had apy children born to her, they are also unable to 

state, but if there were children born to her, then such chil- 

, dren ' vould , ^ grand-children of the said Hiram R. Smith, 

deceased, and would be necessary parties to this suit, as they would 

1)0 en*l* led to share in the distribution of the residuary estate of the 

said Hiram R. Smith, if lmng at the time of the distribution of 
such residuary estate. 

. J- YoUr ,r ti « 0 "?,r^ further states that Hiram R. Smith died 
testate, in March 1906, as set out in the original Bill filed in this 
cause, and his said last will and testament was duly admitted to pro- 
bate in the Probate Court of this jurisdiction, as will be seen by 
reference to the original petition filed herein and also bv reference 
to the probate proceedings in said Probate Court; and, by the terms 
and provisions of said last will and testament, the said Hiram R 

brnith, among other things, provided as follows:_ 

• . further give and devise and bequeath to my dear wife, Har¬ 
riet, during her natural life or widowhood, all of the income rents 
issues and profits arising out of the residue of my estate, both real 
and personal, including my pension money to which I or mv estate 
n } R y hereafter be entitled, my purpose and intention being that she 
shall be supported and maintained during the remainder of her life 
or widowhood out of my estate, and to that end I hereby charge 
her support against the residue of my estate to be paid to her as she 
may require the same for her support and maintenance, this pro¬ 
vision to be in lieu of her dower and all marital rights.” 

Petitioners are informed and believe, and upon such information 
and belief, aver that at the time of the death of the said Hiram R 
Smith, he was drawing a pension from the United States Govern¬ 
ment of $100 per month, as is set out in the original Bill filed in 
this cause in Paragraph 6 thereof; that while it was unnecessary 
for the said Hiram R. Smith to have made any special provision 
in his said will regarding said pension, yet he nevertheless provided 
in his said last wall and testament that his said pension 
59 money was to go exclusively to the said Harriet S. Smith; 

and petitioners believe that at the death of said decedent, 
he had accumulated a large sum of money from said pension which 
the said Harriet S. Smith had and used after his said death for her 
sole use and enjoyment. 

Petitioners are further informed and believe, and upon such 
information and belief aver, that at the time said Hiram R. Smith 
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died, he was occupying a frame house and store, facing upon what 
is known as the Conduit Road, and known as “Midway Rest”; that 
in that portion thereof that was used for a store, the said decedent 
conducted a small grocery business, and kept soft drinks and other 
supplies, and enjoyed a considerable trade, as the traveling public 
frequently stop-ed at his said store to buy drinks and small sup¬ 
plies of food, which he furnished in connection with his said trade; 
that after his death, said Harriet S. Smith continued to live in said 
house and used and enjoyed same as a residence, and conducted 
the business aforesaid there during the remainder of her natural 
life, or until a short time prior to her death; that in addition to 
the use and occupancy thereof, and revenues which she derived 
from the use of the said house and business, she received a monthly 
rental of $10 for the use of the small brick house which the said 
Hiram R. Smith, deceased, devised and bequeathed to her. 

Your petitioners are further informed and believe, and upon such 
information and belief aver, that the rest and residue of the estate 
of the said Hiram R. Smith, deceased, was unimproved and non¬ 
productive property, except perhaps for pasture purposes; that since 
the death of the said Harriet S. Smith, the house which she lived 
in and used and occupied during the remainder of her natural 
life, has rented for the sum of $12.50 per month; that as the said 
Harriet S. Smith had no children living with or dependent upon 
her after the death of said Hiram R. Smith, deceased, she 
60 could have rented at least one or two rooms in the house so 
occupied and used bv her. at a reasonable rental value of 
$5 a month each, and thus could have added to her income for her , 
support a considerable annual sum. 

4. That on March 24, 1908, the said Harriet S. Smith, filed her 
original petition in this cause wherein she sought to correct a mis^ 
description in the number of the square in which Lot 31 was lo¬ 
cated. and devised in fee to her, by the will of the said Hiram R. 
Smith, deceased, and also to have the court decree that the title 
conferred upon her to said lot was in fee; and also that the title 
conveved to the trustee. Charles A. Baker, was likewise a fee simple 
title, held bv him in trust for the purposes mentioned in the said 
will’: and also to fix the amount, to be paid to her out of the rents, 
profits and incomes of the said residue of said estate, for the main¬ 
tenance and support of the said Harriet S. Smith; and on the 10th 
day of December. 1908, this court passed a decree, correcting the 
misdescription of the said square as prayed for in said Bill, and 
decreeing that the said Harriet had fee simple title to Lot 31 in 
Block 3. instead of Sq. 2, as set forth in said decree, and that the 
said Charles A. Baker, as trustee, held in fee the residue of said 
estate for the “uses and purposes mentioned and described in the 
last will and testament of the said testator”, and ordered that the 
said trustee, Charles A. Baker “sell and dispose of all of said real 
estate so vested in him, at public or private sale, upon such terms 
and conditions as he thought best, and for the best, interest of the 
said estate, for the purposes of carrying out the wishes and inten¬ 
tions of the said testator”; and after paying the expenses incident 
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to such sale, to then pay to the said Harriet S. Smith, the sum of 
$50 a month for her maintenance and support., as provided for 
in said last will and testament, after deducting any moneys which 
she may have received or derived from the estate; said pay- 
61 ments to include the period beginning from the date of the 
death of the said Hiram R. Smith, deceased; that the said 
trustee was further directed to invest the remaining proceeds de¬ 
rived from the sale of said real estate in some safe and productive 
properties or securities yielding an income out of which the com¬ 
plainant can and shall be maintained” in the sum hereinbefore 
stated; your petitioners state that none of them were made parties 
to this suit, and had no notice whatsoever that such suit had been 
filed or was pending, or that any of the questions presented therein 
were to be considered or had been considered, until about June, 

1913 \ 

Petitioners are advised and believe, and, upon such advice and 
belief, aver that upon a proper interpretation of the will of the said 
Hiram R. Smith, deceased, it was not his intention that the trustee 
of his said estate should use any portion of the principal or corpus 
of the said estate, vested in the said trustee, for the maintenance of 
the said Harriet S. Smith, now deceased; that it was the intention of 
the said testator to give to the said Harriet S. Smith, for and during 
the remainder of her natural life or widowhood, in lieu of 6ower, 
only her maintenance and support, and that from the rents, profits, 
issues, and income of the estate, and to that end he gave all of the 
rents, issues and profits of the said estate to her during the remain¬ 
der of her natural life or widowhood, without making any express 
provision for the consumption by her of any portion of the principal 
or corpus of the residue of his said estate; that he considered that 
all of the rents, profits and issues of the whole of said estate and the 
pension would be ample to provide for her every necessity, and, 
therefore, there would be no necessity to consume any portion of the 
corpus of the residue of his said estate, left in trust for your petition¬ 
ers; that by the terms of the said will, she was placed in position 
where she could have sold said Lot 31, devised in fee to her, should 
the income have proven inadequate to meet her necessities so 
62 that the corpus of the residue of said estate could be preserved 
as he intended for your petitioners. 

And petitioners are further advised that the decree of December 
10th, 1908, contemplated that the intention, as expressed by the 
said testator in his will, looking to the maintenance of the said 
Harriet, should be regarded and carried out and not in any wise 
changed. 

5. That on October 4th, 1910, Palmer Lenox, son of the said 
Harriet S. Smith, deceased, and administrator of the estate of the 
said Harriet S. Smith, who died April 30th, 1910, filed his petition 
in this cause wherein he prayed for revival of said cause, and that he 
be substituted as party complainant in lieu of the said Harriet S. 
Smith, deceased; that no notice whatever of the filing of said Bill 
of Revivor was given to your petitioners or to any of the residuary 
legatees under the will of the said Hiram R. Smith, deceased; that 
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no notice was given to any of the said parties appeared or made 
answer to the said Bill of Revivor. 

6. That in April, 1911, the said trustee, Charles A. Baker, filed 
his petition in this cause asking for instruction as to the advisability 
and necessity of his selling the real estate and paying certain past 
due taxes and assessments and other charges, as set forth in his said 
petition; that upon consideration of said petition the court ordered 
said trustee to sell the said real estate, and under the authority, and 
in pursuance of said order, he sold Lots 32, 33, and 35, in Square 
1358, and Lots 26 and 27, in Square 1361, at an aggregate sum of 
$2,488.21, which said sale was duly reported and ratified by this 
court, as will appear by reference to the proceedings had herein; 
that there is now in the hands of said trustee the sum of $2,488.21 
less perhaps the taxes and assessments which had to be paid by said 
trustee before he could pass clear title to the purchaser; that under 

the provisions of the decree of December 10th, 1908, the said 

63 trustee is ordered to “invest the said funds in some safe and 
productive properties or securities,” to the end that an income 

will be produced, and to the further end that there would be some¬ 
thing that could be paid towards and for the maintenance of the said 
Harriet S. Smith during the remainder of her natural life or 
widowhood. 

7. That notwithstanding such was the duty of the trustee, in 
order to carry out both the intention of the said Hiram R. Smith, 
deceased, as expressed in his said will, and the decree of December 
10th, 1908, the said Elmer Lenox, on October 18th, 1911, made a 
motion in this cause wherein he asked that the said cause be referred 
to the auditor of this court for the purpose of stating the account 
of the said trustee, Baker; that there was no notice of said motion 
given to these petitioners, or to any one duly authorized to act for 
them, so far as these petitioners are advised; and that thereafter, 
upon consideration of said motion, this court, on the 26th day of 
October, 1911, passed an order referring said cause to the auditor 
of this court “to state the account of the said trustee, and the man¬ 
ner in which the funds in the hands of the said trustee should be 
distributed.” Your petitioners are advised that said order was not 
only improvidently taken as against them, but extended beyond the 
scope of the motion filed in this cause by the said Lenox, in that it 
authorized the said auditor “to state the manner of distribution” of 
the funds in the hands of the trustee, contrary to the provisions of 
the decree of December 10th, 1908; and your petitioners are further 
advised that the said order of October 26th, 1911, as passed by this 
court, should be revoked and set aside, and all proceedings had 
thereunder likewise revoked and set aside. 

Your petitioners are advised that the said Lenox is now claiming 
that by virtue of the decree of December 10th, 1908, the said estate 
of said Harriet S. Smith, deceased, is entitled to the funds 

64 now in the hands of the said trustee, or at least a very large 
portion thereof, by reason of the fact that the said trustee 

failed to pay to the said Harriet S. Smith, during her lifetime, any 
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parUf the sum of $50 specified in the said decree of December 10th, 

Your petitioners are advised that this contention on the part of the 
said Lenox is not supported by the intentions of the testator Hiram 
K. smith, deceased, as set forth in his said will, or by the said decree 
to give only force and effect to the intentions of said Hiram R 
brnith, deceased, as expressed in his said will; that it was clearly the 
intention of the said testator, Hiram R. Smith, deceased, that the 
said trustee should preserve and keep intact the entire corpus of the 

, m TJ Said , f ! >r an d duri ng the remainder of the 

natural life of Harriet S. Smith, and, to the end that suitable main¬ 
tenance for tlie said Harriet S. Smith might be provided, the said 
trustee was authorized to sell the unproductive real estate and invest 
the proceeds derived from such sale in productive real estate or secu¬ 
rities so that there would be a suitable maintenance provided for the 
said Harriet S. Smith, for and during her natural life, without 
thought or intention of diminishing or in any wise lessening the 
corpus of the said estate; that the decree itself expressly states" that 
the said Harriet S. Smith was to receive from the said trustee the in- 
come yielded from the investments of the funds derived from the 
sale of the said real estate, as will appear by reference to said decree 
to which reference is here made and same asked to be considered in 
connection with this petition. 

Your petitioners further state that they are advised and believe 
and upon such information and belief aver, that there was no neces^ 
sity, during the lifetime of the said Harriet S. Smith, to lessen 
ho or diminish the corpus of the estate vested in said trustee in 
order to provide for her a suitable.maintenance; that she had 
the income from the house which was left to her; that she had the 
sole use and enjoyment of the frame house and store which she occu¬ 
pied. and in which a business, established by the said Hiram R. Smith 
deceased, during his lifetime, was conducted and had been conducted 
for many years prior to the death of the said Hiram R. Smith and 
continued after his death until comparatively a short time before 
the death of the said Harriet S. Smith; that, in addition thereto, she 
was entitled, the lawful widow of the said Hiram R. Smith, deceased 
to a pension from the United States Government; whether or not she 
applied for and obtained said pension these petitioners are not ad¬ 
vised, but they are advised that all she had to do in order to obtain 
such pension, if his lawful widow, was to make a formal application 
therefor and formal proof that she was the lawful widow of the 

, Snut1 ’ deceased; that said pension should have real- 

lze 7 P 61 * m °nth, more or less, which, added to the rentals 

and the income from the properties which she used and enjoyed, and 
including the profits from the business which she also had'the sole 
benefit of, would have been ample to have provided her with all 
reasonable maintenance for her; that when she died, she left no 
debts of any character incurred for her maintenance, so far as peti¬ 
tioners are advised; and, by reason of the fact that there was no 
necessity for any decree authorizing the sale of the corpus of the 
estate and the consumption of any portion of said corpus or proceeds 
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derived from the sale thereof, there was not basis whatever for the 
court to properly charge the corpus of the estate with the mainte¬ 
nance jo the said Harriet S. Smith; and petitioners further aver that 
it was only the intention of the testator, Hiram R. Smith, deceased, 
to give to the said Harriet S. Smith the income from his 

66 said estate; that he believed it would be ample to provide suit¬ 
able maintenance for her; and, as the said Harriet S. Smith 

received during her lifetime all of the rents, issues, profits and income 
derived from the said testator’s estate, she received all that the said 
testator ever intended for her support and maintenance, and all that 
he ever intended the said estate to be charged with for such purpose; 
and, therefore, these petitioners aver that the estate of the said 
Harriet S. Smith is not entitled to the claim now made by the admin¬ 
istrator thereof or to any portion of said claim. 

Petitioners are further advised and believe, and upon such infor¬ 
mation and belief aver, that at the time the decree of December 
10th, 1908, was passed in this cause it was upon the theory, first, that 
the said Harriet S. Smith was the lawful widow of the said Hiram 
R. Smith, deceased; and 2nd, the estate was of sufficient magnitude 
to earn $50 a month ; and third, that the said Harriet S. Smith was 
in such necessitous circumstances that it was necessary for her to 
have such sum for her maintenance and support; whereas, in fact, 
the said Harriet S. Smith was not the lawful widow of the said Hiram 

R. Smith, deceased, and never was married to him; and the said 
estate was not of sufficient magnitude to have produced an income 
of at least $50 a month; in fact, as has been shown by subsequent 
sales of portions of said real estate, the said real estate was not worth 
more than perhaps four or five thousand dollars in the aggregate, 
and the-, with the exception of two lots, one of which was improved 
by a small brick house and devised in fact to the said Harriet S. 
Smith, and the other improved by a combination frame house of a 
residence and store which was occupied and used solely by the said 
Harriet S. Smith from and after the death of the said testator, the 
rest and residue of said estate was absolutely non-productive; and 

further, the said Harriet S. Smith was not under such neces- 

67 sitous circumstances as would have justified the court have 
passed a decree charging the residuary estate with the sum of 

$50 a month for her support; that the income which the said Harriet 

S. Smith derived from the small brick house devised to her, and from 
the frame house and business conducted therein which she occupied, 
produced sufficient means for her to live upon comfortably during 
the remainder of her natural life. 

And petitioners being advised that the said decree of December 
10th, 1908, having been passed because of the erroneous claims and 
contentions made and presented to the court by the said Harriet S. 
Smith, and without notice whatever to these petitioners or to any of 
the heirs at law and next of kind, that so much of said decree as pro¬ 
vided fro the payment of $50 a month to the said Harriet S. Smith 
should be revoked and set aside as it would of necessity now, if en¬ 
forced, deprive these petitioners of the greater portion of the estate 
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£ , the *F, dee ff d grandfather, Hiram R. Smith, left to them in 
ms last will and testament. 

,5' Petitioners further state that there remains now of the estate 
which has not been sold about fifty thousand square feet of unim¬ 
proved real estate; that said real estate is very low and flat and located 
immediately at the south end of the distributing reservoir on the 
Conduit Road and is, except in the dryest conditions of weather al 
ways damp by reason of a seepage and stream of water which flows 
over said and from the said reservoir, thereby rendering it unfit 
either for habitation or cultivation during the year except when as 
ereinbefore stated, the weather is exceedinglv drv; that said land is 
of exceedingly uncertain value and would be' difficult to sell at anv 
time at anything like the price that the other portions of the land 
belonging to the said estate had sold for. 

9. Your petitioners further state that they are advised that, inas- 

fiR r U « h ?f, It *; nl 1 of . th ? said last "’til and testament of Hiram 
R. Smith, deceased absolutely ties up the trust estate therein 
created for a period of time more than twentv-one years be- 
yond the death of the said testator, the said item in said will fails 
and falls because of remoteness and other uncertainties incident 

m "J ^ a ! it® ? me sho , uld ,K! held as null and voed by reason 
thereof, and that the trustee should not be required to distribute the 
said estate to the grandchildren of the said testator, Hiram R. Smith 
deceased, at the earliest date practicable. ’ 

Rl,lL'i Vnd y ° Ur P, eti ti°. nere ar e advised that inasmuch as the said 
Elmer Lenox, as administrator of the estate of his deceased mother 
arriet S. Smith, is claiming the funds or the larger portion of the 
unds now m the hands of the trustee, derived from the sale of real 
estate vested in said trustee, and that the auditor of this court has 
stated an account of the said trustee, which is filed herein showing a 
balance of such funds, after deducting the charges and commissions 
and attorney s fees allowed therein, the sum of $1,638.77, now in the 
ands of said tnistee for distribution, your petitioners state that all 
r f • j ds , 111 the , hands of trustee belong to the /randchildren 
dece t a f d ‘ e? .titi° r . Hiram R. Smith, and that the estate™ 
the sanl Harriet S. Smith, deceased, has no interest whatever in said 
funds, and that said funds should in no wise be chargeable with anv 
of the expenses or charges for which the estate of the said Harriet 
S. Smith, deceased, is leable; that the said estate of Harriet S Smith 
deceased, is amply able to take care of any and all of the debts lia 
bilities or obligations, of whatever character, owing by or chargeable 
to it; and inasmuch as these contentions are made on the onf ride 
by the said Elmer Lenox, as administrator aforesaid, and on the 
"y your petitioner as the residuary legatees under the vvVof 
the late Hiram R. Smith, deceased, no distribution of said fund 
should be made by said trustee on account of the audit made 
as aforesaid bv the auditor of this court, and not until the 
questions involved and raised in this petition have been fully 

ins ' isb -»' 
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Wherefore, the premises considered, your petitioners pray that a 
decree be entered in this case. 

First. Revising and reforming or setting aside so much of the 
decree of December 10th, 1908, as provides for the payment by the 
trustee, Charles A. Raker, of $50 a month to Harriet S. Smith, and 
that all proceedings taken under of said decree, looking to the pay¬ 
ment of the said $50 a month, likewise be set aside and revoked and 

held for naught. . 

Second. That the order passed by this court in this cause on Octo¬ 
ber 26th, 1911, referring this cause to the auditor to state the ac¬ 
count of the trustee and the manner of distribution of the said funds 
in the hands of said trustee, be revoked and all the proceedings had 
under the said order be set aside and held for naught. 

Third. That, pending the determination of the matters and ques¬ 
tions in controversy, an order of this court be passed directing the 
trustee, Charles A. Baker, to in no wise distribute or pay over the 
funds or any portion of the funds in his hands as trustee under the 
will of the said Hiram R. Smith, deceased, pending the final decree 
i r this case. 

Fourth That a rule issue out of this court directed to Elmer Lenox, 
administrator of the estate of Harriet S. Smith, deceased and that 
Charles A. Baker, trustee herein described, directed to them and each 
of them and commanding and requiring that they show cause, if any 
they have, on a day named in said rule, why the decree of December 
10th, 1908, should not be modified, revised and reformed, as herein 
prayed for. and why the order of Octol>er 26th, 1911, passed by this 
court in this cause, should not be set aside and revoked as 
70 well as all proceedings had under the said order. 

Fifth. That a final decree to be passed in this cause decree¬ 
ing that the /randchildren living of the testator, Hiram R. Smith, 
deceased, are entitled to the whole of the corpus of the real estate de¬ 
vised to Charles A. Baker, as trustee, in the Seventh paragraph of the 
said testator’s last will and testament, and that whatever rents, profits, 
income and issues derived from said estate by said trustee since the 
death of the said Harriet S. Smith shall likewise be decreed to belong 
to the said grandchildren; and that, inasmuch as the said testator, 
Hiram R. Smith, undertook to tie up the said interest devised to said 
grandchildren for a period of time in excess of twenty-one years after 
the death of the said testator, Hiram R. Smith, deceased, that such 
should be held as null and void because of remoteness and by reason 
thereof the said trustee should distribute the said estate at the earliest 
practicable date possible to and among the grandchildren of the said 
Hiram R. Smith, deceased, now living. 

For such other and further proper relief as to the court may seem 
necessary and proper. 

FREDERICK M. SMITH, 

As Next Friend of and for Luema Smith, 
Stacy Smith, Fane Smith, Kenneth Smith, 
Ruth Smith, Merrel Smith, Helen Smith, 
and Paul Wine. 

CREED M. FULTON, 

Sol . for Petitioners, 





. 
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c M. Smith, on oath state, as a next friend of Luema 

Smith, Stacy Smith, Fane Smith, Kenneth Smith, Ruth Smith, 
lerrel Smith, Helen Smith, and Paul Wine, have read the fore¬ 
going petition by me signed and know the contents thereof, and that 
the matters and things therein stated, upon my personal knowledge 
are true and those stated upon information and belief I believe to be 
rue. And I further state on oath that I am one of the surviving 
chi dren of the said decedent, Hiram R. Smith, and that those infant 
children for whom I appear as next friend are all grandchildren of 
the said Hiram R. Smith, and those children stated in the 
71 second paragraph of this petition are also grandchildren of 
the said deceased testator, and that such constitute all of the 
grandchildren of the said decedent except the unknown children 
if there be such, of a daughter, Ida Smith. ’ 

FREDERICK M. SMITH. 

Subscribed and sworn to before me this 16th day of July, A. D. 
1913. * 

l> EAL -] CHARLES RAY DEAN, 

Notary Public. 


72 In the Supreme Court of the District of Columbia. 

Equity. No. 27697. 

Harriett S. Smith, Plaintiff, 
vs. 

Charles A. Baker, Ida Smith, Arthur Smith, Frederick Smith 
Stella Smith, Helen Smith, Harry Smith, Burton Smith, and 
Ralph Smith, Defendant-. 

Bill of Review. 

The petitioners, Luema Smith, Stacy Smith, Fane Smith, Ken¬ 
neth Smith, Ruth Smith, Merril Smith, Helen Smith, Paul Wine 
file this as their Bill of Review, and present to the Court as follows: 

FirsL That Luema Smith, age 14 years, Stacy Smith age 12 
years, Fane Smith, age 10 years, and Kenneth Smith, age 3 years, 
fire ('hilnreii of I'rederick M. Smith, and residents of Donnelly, state 
of Minnesota; that Ruth Smith, age 13, Merril Smith, age 11, Helen 
Smith, age 9, are children of Burton R. Smith, and reside at St. Paul, 
Minnesota; that Paul Wine, 18 years, is a son of Helen S. Wine (ne- 
llelen IL Smith), who intermarried with Stover S. Wine, and a resi¬ 
dent of Minneapolis, Minnesota; that the aforesaid petitioners are 
grandchildren of the late Hiram R. Smith, who died testate, in the 
District of Columbia, on the 24th day of March, 1906, and file this 
Bill of Review as intervening defendants, who were permitted to 
intervene as such on August 8th, 1913. The purpose of filing this 
Bill of Review will hereinafter more clearly appear. 

Second. Elmer Lenox is a resident of the State of Pennsylvania; 


I 
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a son and sole heir at law and next of kind of Harriett S. Smith, 
deceased, who died in the District of Columbia April 29th, 
73 1910; said Lenox was thereafter appointed and qualified as 

the administrator of the estate of said Harriett S. Smith, de¬ 
ceased, on June 9th, 1911, as will appear by reference to the Bill of 
Revivor filed by him in tho above entitled cause; he is also a legitee 
under the Will of Hiram R. Smith, deceased; Charles A. Baker is a 
resident of the District of Columbia, and the trustee under the last 
Will and testament of the said Hiram R. Smith, deceased; Arthur C. 
Smith, Harry Smith, Burton Smith, Ralph Smith, Helen A. Stover 
(nee Smith), and Ida M. Smith, are the children of Hiram R, 
Smith, deceased, and named as legatees under his said Will; they are 
all non-residents of the District of Columbia, and were made defend¬ 
ants in the Origional Bill and Bill of Revivor, herein filed. 

Third. That petitioners are the grandchildren of the said Hiram 
R. Smith, deceased, and as such have a substantial, valuable and 
vested interest and right in the proceeds derived from any sale made 
of the real estate left to defendant, Charles A. Baker, as trustee, under 
the provision of 7th item of the Will of Hiram R. Smith, deceased, 
which, with other provisions of said Will, reads as follows:— 

“Item Sixth. I give and devise to my dear Wife Harriet, who has 
been so faithful and constant in her attendance during my sickness, 
her heirs and assigns, in fee simple, all of the premises being lot 31 
in block 2 of the sub-division of White Haven and Harlem, which 
Qub-division is recorded in Countv Book 8 at Polio 124 of the Records 
of the office of the Surveyor of the District of Columbia; said lot being 
improved by a brick house; and I further give and devise and be¬ 
queath to my dear wife Harriet, during her natural life or widow- 
hood, all the income, rent*, issues and profits arising out of the 
residue of mv estate, both real and personal, including my pension 
monev. to which I or mv estate may hereafter he entitled; my pur¬ 
pose and intent being that she shall be supported and maintained 
during the remainder of her life or widowhood out of mv estate, 
and to that end T hereby charge her to support against the said 
residue of mv estate, to be paid to her as she may require the same 
for her support and maintenance; this provision to be in lieu of her 

dower and all martwl rights.” .... 

74 “Item Seventh. All the rest and residue of my said estate, 

both real and personal, not hereinbefore disposed of, I give, 
devise and bequeath to Charles A Baker Trustee, to execute the 
trusts declared in this paragraph of my V ill and testament. After 
the navment of mv just debts, funeral expenses, and of the legacies 
and devised hereinbefore provided, for, T derect that the balance o 
mv estate real, and personal, and mixed of which I die possessed, or 
to which T shall be entitled, at the time of my death, and wheresoever 
situated, shall be distributed as follows by mv said trustee:— 

I give devBe and bequeath unto Charles A. Baker, his heirs, ex¬ 
ecutors and administrators, in trust, to take the rents issues and 
nrofits thereof and other income arising from said estate, from and 
after the death of mv wife Harriet, and to hold all the rest and resi¬ 
due of my estate, with alU accumulations, rents, issues and profits for 
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a period of twenty-one years from the day of the death of my wife 
-Harriet, during which period said trustee shall accumulate all the 
rents, issues and profits of said estate, and hold all the same with the 
principal during said period of twenty-one years after her death, at 
which time he shall pay over the principal and all accumulations to 
mv grandchildren living on said day occurring twenty-one years after 
her death, in equal proportions, share and share alike.” 

The real estate referred to in the said 7th item of said Will, was 
devised to Charles A. Baker, trustee, for the benefit of the grand¬ 
children of Hiram R. Smith, deceased, or such of them as might be 
living 21 years after the death of Harriet S. Smith; and petitioners 
aver that they therefore have a substantial, valuable and vested inter¬ 
est in said trust estate. 

Fourth. That on the 24 day of March 1908, Harriet S. Smith, 
now deceased, filed her Orrigional Bill in the above cause, wherein 
she prayed, among other things, that the Court decree that said 
trustee, Baker, sell the real estate held in trust by him; that there 
should be paid to her out of the proceeds of said sale a monthly 
allowance for her maintenance, and invest the residue of such pro¬ 
ceeds in safe and productive securities or properties, as will appear 
by reference to said Origional Bill, which is asked to be considered 
in connection with this Bill of Review. 

Fifth. That none of these petitioners, were made parties to said 
Origional Bill; that there was no service or notice of any character 
had upon or given to them, or to any of them; that sendee 
75 was attempted to be had by subpoena and publication upon 
the aforesaid children of Hiram R. Smith, deceased, as par¬ 
ties defendant in said Orrigional Bill; but petitioners are informed 
and believe, and therefore aver that the said subpoenas were returned, 
as to them “not to be found”; no copy of said publication was mailed 
to them as required by law to be done; and, therefore, none of said 
children, as such defendants, had any notice of the institution of said 
suit, then or at any subsequent time thereto until about June 1913; 
that the only personal sendee had at that time was upon the Trustee, 
and the only appearance or answer made to the said Orrigional Bill 
was by the trustee. Baker: that the only evidence taken in support of 
or against said Origional Bill was the deposition of the said Harriet 
S. Smith ; notwithstanding said defective service upon the defendants 
aforesaid, the Court, on December 10. 1908, passed a decree granting 
the relief prayed in said Origional Bill, and awarded the sum of $50 
a month to said Harriet S. Smith for her maintenance,—said allow¬ 
ance to be paid from the death of the said Hiram R. Smith, and to 
continue until further order of the Court: that the trust estate should 
be sold and the said Harriet S. Smith paid said sum out of the pro¬ 
ceeds derived from the sale of said trust estate, that the residue of such 
proceeds be invested in some safe and productive properties or securi¬ 
ties. During her life, after the death of Hiram R. Smith, said Harriet- 
S. Smith had the sole use and benefit of the improved and productive 
part of said trust estate, which consisted of two lots improved by a 
frame house; and in addition to the use of said house, there was de¬ 
vised to her, in fee, a lot improved by a brick house, specifically 
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referred to in her said Origional Bill, which she also used for her sole 
benefit. 

Sixth. Your petitioners further show that said trustee did not 
comply with said decree of December 10, 1908, during the life time 
of said Harriet S. Smith, and consequently did not pay to her 
allowance as decreed, or any part thereof, and said Harriet 

76 S. Smith died April 29th, 1910, without having received any 
portion thereof; 

Seventh. Petitioners further show’ that on the 4th day of October, 
1911, Elmer Lenox filed a Bill of Revivor in said couse, w’herein he 
made claim for the payment of the amount awarded to the said 
Harriet S. Smith for her maintenance, under said decree of Decem¬ 
ber 10, 1908; and set forth the fact that said Harriet S. Smith died 
April 29, 1910, leaving him as her sole heir at law and next of kin, 
and on the 9th day of June, 1910, he w T as appointed and duly quali¬ 
fied as administrator of the estate of said Harriet S. Smith; and, 
among other things, prayed that “the w T rits of subpoena may issue 
to the defendants in said couse, commanding them to appear and 
swear and answer the exigencies of the Bill; that the suit be revived, 
and the petitioner (Lenox) admitted to be complainant, as heir at 
law and administrator of the estate of the said Harriet S. Smith, and 
in her place.” 

Petitioners further show T that subpoenas w’ere issued upon said peti¬ 
tion, but the defendant Charles A. Baker, trustee, only served there¬ 
with; that the Marshal/ returned the other defendants “not to be 
found,” said defendants were Arthur Smith, Frederick Smith, Stella 
Smith, Helen Smith, Harriet Smith, Burton Smith, and Ralph 
Smith, and were the children of the said Hiram R. Smith, deceased, 
and resided in the states of Minnesota and Missouri; and petitioners 
show r that there was no order of publication taken or published and 
no sendee had upon said non-resident defendants, as required by 
law; and they were never brought into Court upon said Bill, and were 
never heard thereon; notwithstanding the defects errors, and irreg¬ 
ularity in said proceeding, and without any further or other pro¬ 
ceedings whatever to bring said defendants into Court upon said Bill 
of Revivor, the Court, upon motion of the Attorney for said Lenox, 
on October 26th, 1911, passed an order referring said cause to the 
Auditor of the Court, authorizing the Auditor to “state the 

77 account of the trustee Charles A. Baker, and the manner in 
w T hich the funds in his hands should be distributed,” w’hich 

will appear by reference to the petition of the said Lenox, the sub¬ 
poenas issued thereon, and the said order of reference, w T hich peti¬ 
tioners ask to be considered in connection with this Bill. 

And your petitioners show that they were not parties to said pro¬ 
ceedings, or to any of such proceedings. And petitioners are advised 
that it w’as necessary to serve either personally by subpoena, or by 
proper order of publication, all of the defendants to said proceedings, 
and have them properly before and in court upon said petition, before 
any order of reference could be regularly obtained, and before said 
suit could be in fact revived; and in as much as none of the said 
non-resident defendants were served or given notice of any kind of 
said proceedings, the couse was not ready for reference; and therefore, 
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1 i j • . _ ? ^ 1« was erroneously, irregu¬ 

larly and improperly passed; and they are further advised that before 
said suit, could be revived or said cause referred to the Auditor upon 
said proceedings, or before any distribution of the corpus of the 
trust estate, in which these petitioners were and are interested, could 
be made, upon said Bill of Revivor, or upon any order of reference, 
the said non-resident defendants should have been served and brought 
into Court as provided by law; and that all of the living grandchil¬ 
dren of the said Hiram R. Smith, deceased, should have been made 
parties to said cause, and served and brought into Court as provided 
by law; and that in as much as none of such things were done the 
whole proceedings upon said Bill of Revivor are defective, irregular 
and erroneous, and said proceeding should be reviewed, and a decree 
entered correcting said errors, defects, and irregularities therein. 

Eighth. Your petitioners further aver that notwithstand- 
78 ing the errors, defects and irregularities hereinbefore set out, 
said couse came before the Auditor upon said order of refer¬ 
ence, of October 26, 1911, and without any evidence being submitted, 
and without petitioners or any of them being parties to said cause’ 
the Auditor stated said account and made up his report, to the great 
prejudice and injury of petitioners, wherein he erroneously found 
that the estate of Harriet. S. Smith was entitled to recover the allow¬ 
ance awarded to her for her maintenance under the decree of Decem¬ 
ber 10, 1908, aggregating $2,458.33, less the rent of the frame house 
occupied by her, to wit, $648.48, or a net balance of $1,843.78 as 
payable by said trustee to said estate; the Auditor also found that the 
funds then in the hands of said trustee, and applicable to the payment 
of the aforesaid amount, aggregated $1,630.77; which after being 
applied, as aforesaid, still leaves a balance of $212.98 due said 
estate, which will appear by reference to said report, and which is 
prayed to be considered in connection with this petition. Your peti¬ 
tioners are advised that the said findings of the Auditor were errone¬ 
ous in that:— 

(1) All the parties defendant and necessary to said suit had not 
been brought in and were not in Court, as required by law, (a) upon 
the Origional Bill; ( b ) upon the Bill of Revivor; "(c) The whole 
proceedings before the Auditor were defective, irregular and prema¬ 
ture, and 

(2) Petitioners, who were necessary parties to said proceedings, 
were not parties thereto; and were not in Court as required by law; 

(3) That as Harriet S. Smith died before the Trustee complied 
with the Decree of December 10, 1908, and as said allowance was 
intended solely for her maintenance during her life, her estate was 
not entitled to same. And 

(4) The Assumption of the Auditor that Harriet S. Smith had 
depleted her estate during her life, in maintaining herself, to the 
extent of $50 per month, was not. founded upon any evidence before 
him, and was not warranted by the facts as disclosed in the records 
of the case; but on the contrary, it appeared that she had and used 
all the personal estate of which Hiram R. Smith died seized, the lot 
improved by a brick house, which was devised to her in fee by said 
Hiram R. Smith, and the sole use of Lots 32 and 33, improved by a 




48 CREED M. FULTON VS. UNITED STATES OF AMERICA. 

frame residence and store, and died without having disposed of the 
brick house aforesaid. 

(5) In that the Auditor did not take into account the special be¬ 
quests to the children of said Hiram R. Smith, deceased, and which 
have not been paid as provided in his said Will. 

79 Ninth. Your petitioners further show that the portion of 
the trust estate, remaining in said trustee and which has not 

been sold, consists of a few flat, damp, unimproved and non-pro¬ 
ductive lots; unfit for either residence, agricultural or horticultural 
purposes, and by reason thereof is of little value; and upon infor¬ 
mation they aver that the trustee has not been able to get an offer 
of more than a few cents a square foot for same; and they believe and 
aver, if same should be sold at auction, they would probably bring 
no more than enough to pay the aforesaid balance of $212.98, found 
by the Auditor to be due and payable to the estate of Harriet S. 
Smith. So that, by reason of the errors, defects and irregularities in 
the proceedings, as hereinbefore set out, your petitioners or such of 
them as shall be living at the time said trustee is directed to dis¬ 
tribute said trust estate, would be deprived of the entire estate, de¬ 
vised, as aforesaid, for their benefit; and they aver that it was never 
intended by the testator to deprive or devest said grandchildren (your 
petitioners) of all interest in said estate, but on the contrary it was 
his desire and intention to preserve same and the accumulated in¬ 
come thereon for all of those who might be living 21 years after the 
death of Harriet S. Smith. 

Tenth. Your petitioners further show that on the — day of 
April, 1911, a further decree was passed in the above entitled cause 
upon the application of the trustee, Charles A. Baker, wherein said 
trustee was directed to sell the said trust estate, and thereafter, to 
wit, June 1, 1911, the Court approved the trutsee sale of the lots 32 
and 33, improved by the frame house hereinbefore referred to, and 
nearly all of the rest of the said trust estate, to wit, unimproved lots 
26, 27, 35, 36, and 37; the improved lots brought $1,538.37 and the 
five unimproved lots brought $1,199.86, or a total gross sum of 

80 $2,738.26; and petitioners show that they were not parties 
to said proceedings; that they had no notice whatsoever of 

said proceedings; that they were not in court thereon, and had no 
opportunity to be heard; they further show that the non-resident de¬ 
fendants, hereinbefore mentioned, the children of Hiram R. Smith, 
and legatees under his said will, were not served either bv subpoena 
or by publication and no notice whatsoever of said proceedings were 
given to said non-resident defendants or to any of them; and your 
petitioners are advised that as they were not made parties to such 
proceedings, and as they were necessary parties; and as the said 
non-resident defendants were not served or notified, as provided by 
law, said proceedings were defective, erroneous and irregular, and 
said sale was likewise defective, erroneous and irregular; and by 
reason thereof, petitioners are advised that said proceedings should 
be reviewed, and a decree entered correcting all of said defects, 
errors and irregularities, as the rights and interests of the petitioners 
require. 
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Eleventh Your petitioners further show that the few remaining 
unimproved lots constituting all the trust estate remaining in said 
rus e, is so undesirable that, if sold at auction, they would not 
bring more than enough to pay the balance due the estate of said 

ioro k' as fou nd by the Auditor in his said report, to wit, 

$212.98; and by reason thereof and because of the errors, defects and 
irregularities in said proceedings, the children of said Hiram R. 
bmith, deceased the non-resident defendants in this suit, would be 

•TCli 0f ^bequest left them in tlle wm of their said father; 
said W ill provides that said bequests shall be paid before any distri- 
bution or payments of rente or income shall be made to Harriet S. 
omith from said trust estate; and petitioners are informed and be- 

01 l le X? • u 1 p 1 on su °h information and belief aver the fact to 
01 be that said bequests have not been paid to the said children 
or to any of them, and that the Auditor failed to take any 
notice whatever of said fact, and made no provision in his said re- 
port for the payment of said bequests, as will appear bv reference 
to the Auditor s said report, filed in this cause, and hereby asked to 
be considered in connection with this Bill of Review 

Petitioners are advised that such was error and in derogation of 

i r i 1 ? l tS ° f s ? ld kg 1 *®* °r children, and therefore, said proceedings 
should be reviewed, and a decree entered corrcting the said errors, 
detects and irregularities in connection therewith. 

Twelfth. Petitioners further show that they did not learn of the 
institution of this cause until about June 1913; that the children 
and legatees, aforesaid, of Hiram R. Smith, and non-resident defend¬ 
ants in this suit, were not advised of the existence of said suit until 
after said cause had been referred to the Auditor; that as soon as pe¬ 
titioners learned of the existence of said suit and the nature thereof 
some of them made application, through Attorney Clayton E Emig’ 
and asked to be allowed to intervene as parties defendant, and to ap¬ 
pear in and defend saud suit; but upon presentation of said applica¬ 
tion to the Court same was denied, without prejudice, as will appear 
by reference to the order of Court, passed on the — day of June, 
1913, to which reference is here made and same asked to be con¬ 
sidered in connection wit- this Bill of Review; that thereafter, in the 
month of July, 1913, through their attorney Creed M. Fulton thev 
again presented a petition wherein they prayed to be permitted to 
intervene and defend in said cause; and, upon the presentation of 
same to the Court on the — day of July, 1913, the Court again de- 

oo ni *n a PP* lca tion, without prejudice to review same as 
82 will appear by reference to said last named order same is 
asked to be considered with this Bill of Review; so that by 
reason of the Court denying to these petitioners leave to inter¬ 
vene as parties defendant, or to become parties to this suti, they 
were not in position to file exception to the Auditor’s report until 
after the time had elapsed in which exceptions should have been 
made and filed. The petitioners are advised that the denial of the 
application of these petitioners to intervene was error and in dero¬ 
gation of their rights and interests. 

Thirteenth. That on, to wit, August 8, 1913, petitioners again 
7—2889a 





50 CREED M. FULTON VS. UNITED STATES OF AMERICA. 

Dresented to tlie Court their petition and application to intervene and 
defend in said cause, and among other things prayed the Court for 
an order remanding said cause back to the Auditor; permitting the 
to inteneT“ and defend in said suit; to set aside all the proeeed- 
to' had upon the said Order of Reference, etc.; and upon consider¬ 
ation of said petition and application, the court permitted your peti 
tioners to intervene and ordered that their said petition be hied, fd 
of which will appear by reference to said petition to which reference 
fs made and same aski to be considered in connection vnth i this Bi 
of Review; that thereafter, to wit, on August 12, 1913, without per 
mittine petitioners to offer any evidence, and without evidence upon 
the matter set up in said petition, the Court e 11 tere<l an «■ u er or 
decree denying the relief prayed by petitioners, and a Hi ruied the 
port of tfteAuditor because “no exceptions had been filed or made 
thereto within the time required by rule of Court, as will appear by 
reference to said order of August 12, 1913, which is asked to he con¬ 
sidered in connection with this Bill of Review; that thereupon thes 
petitioners filed a motion for a rehearing, and same came up on 
P August 15, 1913, and after consideration of said motion, 
83 same was denied, as will appear by reference to said order, 
and same is asked to be considered in connection herewith , 
whereupon petitioners noted their appeal, in open Court, and asked 
that the amount of bond be fixed; the court thereupon hxed the cost 
bond, upon said appeal, at $100, and the supersedeas bond at $3,000, 
as will appear by reference to the said order of August loth, 1913 
that thereafter a supersedeas form of bond was sent forthwith to 
petitioners with instructions that same be executed and leturne 
SXaU possible haste; but owing to the fact that the Si.nty Com¬ 
panies (in Minnesota) delayed for such a period of time liefore de¬ 
ciding whether or not they would execute as surety said bond, it was 
not possible to get said bond executed and returned to the Court 
within the time required by rules of Court; and upon advice of 
counsel, petitioners sent check for the sum of $100; hut said die 
did not reach said Attorney until some 3 days after the time in 
which the said deposit should have been made; that immediately 
upon receipt of said check, their Attorney made application to the 
Court for leave to make said deposit, but objection being made 
thereto by counsel for the estate of Harriet S. Smith, deceased, the 
Court held that it had no power to enlarge said time, and thereupon 
passed an order denying to these petitioners leave to make said de¬ 
posit for cost, and ther-bv perfect said appea , as will appear by 
reference to the order of the Court, of the 12th day of September, 
A. D. 1913. which is asked to be considered in connection with this 
Bill of Review; that by reason of such denieal the appeal which pe¬ 
titioners had taken from the decrees or orders of August 12 and of 

August 15th, 1913, was lost. . , . A # 

Petitioners further show that from the time they were advised ot 
the proceedings herein, they used all diligence possible to become 
parties defendant and to appear and defend this suit, to the end that 
all the errors, defects and irregularities in said proceedings might be 
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corrected; that they believe they have substantial, valuable 
and vested interests and rights involved in said proceedings, 
and that such interests and rights should not be swept from 
them without an opportunity to defend same; and they are advised 
that, now their only remedy lies in filing a Bill of Review in said 
cause, and thereby have the Court review the whole proceedings in 
^ld cause and correct all defects and irregularities appearing therein. 
And petitioners are advised and therefore aver that the said Elmer 
Len° x !s a non-resident of the District of Columbia, and is a resi- 
dent of the State of Pennsylvania, and has no property or interests 
in said District or under the jurisdiction of this court'; and that it 
would be unwise and hazardous for the Trustee to pay over to said 
Lenox, as the sole heir at law and next of kin of the said Harriet S. 
Smith deceased, or as the administrator of her estate, the trust fund 
now in his hands unless the said Lenox should first give a good 
and sufficient bond with approved security, and in the absence of 
■ eh bond, an order should be passed herein requiring the Trustee, 

thisBRUf Reidew° h ° d ^ fu " ds pending the ftnal deposition of 

or,^ n ^ Pet \ tl0r !® rS a u er ? nd 816 advised that all of the errors, defects 
? l a r tleS * here ' n complained of are prejudicial to their 
g * an , f mterests, and, if they are not corrected by decree of this 
court will result in irreparable loss to them; and they are further 
advised and show to the Court that the said defects, errors and irregu- 

thevTw T ed ° f ar l e erro i? apparent in the record and that 
they therefore have a right to file this Bill of Review and have the 

corrected 66 ' 111 * 3 revlewed and ^ defects, errors and irregularities 

\Vherefore the premises considered, petitioners pray 

. , T 'f 1 ah proceedings heretofore had in this cause be reviewed 
to the end that the decree of December 10, 1908, be revoked and set 
r de - JPecially so much thereof as relates to the allowance therein 

8mTtT„[, < i r I® <1' PP °?' and maintenance of the said Harriet S. 
Smith and as to the sale of the trust estate and distribution of pro¬ 
ceeds derived from sale therein decreed; 

Second. That the proceedings had upon the Bill of Re- 
vivor, filed bv Elmer Lenox in said cause and the order of 
reference passed upon said Bill, October 26, 1911, be reviewed, and 
a decree passed revoking and setting aside all orders passed and pro¬ 
ceedings had upon said petition. F 

Third. That, the proceedings wherein an order was passed on the 

~Ti *t y °r Apn j 191 x > Erecting the trustee, Charles A. Baker, to 
? e l VJ 6 aforesaid trust estate, etc., be reviewed, and all proceedings 
had therein likewise be decreed as revoked and set aside and that 
the sale made under said decree or order be set aside and revoked and 

held void, because of the errors, defects and irregularities herein¬ 
before set out. 

10 fr, rt , h - Tlla , t the de v® es of August 12th, 1913, and August loth, 
1913, likewise be set aside and revoked. 

Fifth. That pending the final hearing upon this Bill of review 
an order be entered prohibiting the said Trustee, Charles A. Baker’ 
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from making any distribution of the funds in his hands which 
were derived from the sale of the trust estate, hereinbefore referred 
to, to wit, lots 32, 33, 26, 27, 35, 36, and 37, in block 2, in the sub- 
division of White Haven and Harlam, Distnct of Columbia; or re¬ 
quiring Elmer Lenox to give good and sufficient bond with ap¬ 
proved surety, before said trustee pay over to him any portion of 

^Sixth. That upon final hearing hereof, a decree be entered herein 
decreeing that the funds now held by the trustee, Charles A. Laker, 
and also the real estate held by him, under the last Will and Tartar 
ment of Hiram R. Smith, deceased, are held for the sole benefit of 
your petitioners or such of them as may be living 21 yeai^ after the 
death of Harriet S. Smith, and that the estate of said Hamet b. 

Smith has no interest in or claim upon same. 

For such other, further and proper relief as to the Court may 

seem necessary or proper. CR EE D M, FULTON, . 

Att’>i for Luema Smith, Stoxy Smith, Fane Smith, 
Kenneth Smith, Ruth Smith, Helen Smith, Paul Wine. 

CREED M. FULTON, 

Att’y for Petitioners. 

86 I Creed M. Fulton, on oath state that I am the Attorney 

of record for the petitioners, Luema Smith, Stacy Smith, 
Fane Smith, Kenneth Smith, Ruth Smith Mernl Smith, Helen 
Smith. Paul Wile, and that I have examined and am familiar with 
the record in the above entitled cause and the facts as contained 
in and disclosed by said record; that I have read the for-going 
Bill of Review, Subscribed by me as the Attorney for the parties 
herein named, who are grandchildren of Hiram R. Smith, deceased, 
and I know the contents of the said Bill of Review; that the mat¬ 
ters and things therein stated upon my personal knowledge axe 
true; and those stated upon information and belief, I believe to be 

true - CREED M. FULTON. 

Subscribed and sworn to before me this the 22 day of September, 

A - D ‘ 1913, J. R. YOUNG, 

Clerk of the Court, 

By F. W. SMITH. 

87 And thereupon, H. Winship Wheatley, a witness sworn 

on behalf of the government, gave evidence tending to prove 
that he was of counsel in the equity cause referred to; that the nature 
of said equity proceeding, briefly stated, was as Mows--.—That one 
Harriet S. Smith, ns the wife of one Hiram R Smith filed a bdl 
against defendant Baker, as trustee under the will of said Hiram K. 
Smith, to secure the reformation of a descnption of real estate in 
said Will and also to secure an award of maintenance money to ner 
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thereunder, as the widow of the said Hiram R. Smith, deceased; 
that a decree was passed awarding maintenance as prayed: that a 
sum of $1,600 or $1,700 accmed under said decree, but was not 
paid to Mrs. Smith in her lifetime; that after her death, witness 
as counsel for one Elmer Lenox, filed a Bill of Revivor, to secure 
the payment of said sum of money to him, as the son of Mrs. Smith 
y a former marriage; that Clayton E. Emig and the defendant, 
Fulton, appeared in said cause as counsel for the heirs of Hiram R. 
Smith, claiming the beneficial interest in said fund, said claim 
being presented by intervening petition and ultimately by bill of 
review; that witness, as counsel for Lenox, and defendant Fulton, 
as counsel for the heirs of Hiram R. Smith, reached an agreement 
of compromise, providing for an equal division of the whole fund, 
between Lenox, on one hand, and the heirs of Smith, on the other 
hand; that it was further agreed that Fulton should furnish releases 
from the adult children and grand-children of Hiram R. Smith 

a !!^ indei ? inifying a ^ reemen b ; from the parents of minor grand¬ 
children, in order to save harmless the witness and his client, upon 
payment by them; a final decree was secured awarding the whole 
fund to Lenox, and pursuant thereto the trustee paid over 
88 the fund to witness as counsel for Lenox. Over objection 
and exception by the defendant, because the indictment al¬ 
leged the embezzlement of “money” and not of checks (pp. 11-13), 
witness referred to and identified two checks as representing the por¬ 
tion of the money that w T as going to Fulton’s clients, witness stating 
that on November 10, 1913, he gave Fulton a check for half of the 
amount payable to his clients under the compromise, and retained 
the other half because Fultqn did not have releases from all, but 
only some of the heirs of Smith; that on November 13, 1913, wit¬ 
ness gave Fulton a check for the other half; that said check-, being 
offered and received in evidence over the same objection and ex¬ 
ception, are as follows: 

Government Exhibit No. 1. 

“Washington, D. C., Nov. 10, 1913. 

The United States Trust Company, Washington. D. C. 

Pay to the order of Creed M. Fulton, attorney for certain children 
and grand-children of Hiram R. Smith, Four hundred and seven 
and 69/100—$407.69 dollars. 

H. WINSHIP WHEATLEY.” 

Endorsed: “Creed M. Fulton, Attorney for certain children and 
grand-children of Hiram R. Smith. Creed M. Fulton. 
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89 Government Exhibit No. 2. 

“Washington, D. C., Nov. 13, 1913. 

The United States Trust Co., Washington, D. C. 

Pay to the order of Creed M. Fulton, Attorney for certain chil¬ 
dren and grand-children R. Smith Estate, Four hundred and seven 
and 69/100 ($407.69) dollars. 

H. WINSHIP WHEATLEY.” 

Endorsed: “Creed M. Fulton, Attorney for certain children and 
grand-children of Hiram R. Smith. Creed M. Fulton. ” 

At this point the following occurred: 

Mr. David: “Does your Honor understand that my objection ap¬ 
plies to all the testimony relating to the two checks? I desire it to 
apply. I simply desire to save the point, if it please your Honor, 
that the indictment charges that money was given and that checks 
are relied on here.” 

The Court: “At the proper time the court will not refuse to per¬ 
mit you to make a motion to exclude it all on that ground, if you 
think it is a variance. That is the proper way.” 

90 On cross-examination, the witness Wheatley testified, in the 
equity suit referred to, that he represented Elmer Lenox, who 

was the son of Mrs. Smith by a former marriage; that Hiram R. 
Smith, who left the Will about which the Equity suit was brought, 
died leaving the said Harriet S. Smith as his widow. W itness stated 
that he did not know the facts related by him up to this point of 
his cross examination, except by the record of the case and by what 

his client told him. . 

Continuing, the witness testified that when he came into the equity 
cause, it had been pending for some time; that Mr. Emig, had filed 
the original bill on behalf of one Harriet S. Smith, who was alleged 
in the bill to be the widow of Hiram R. Smith, the testator. Witness 
was shown what purported to be a certified copy of the Last Will and 
Testament of Hiram R. Smith, and was asked to examine it and see 
if he recognized it. The witness stated that it looked like a copy of 
the Will, but that he would not certify to it without comparison with 
the original. Counsel for the defendant thereupon produced the 
original Will of Hiram R, Smith and asked witness to state whether 
he w’as familiar with it, to w T hich witness replied that he had no par¬ 
ticular recollection of examining that particular papers, but 

91 stated that he did know r he w’as sure he had a correct copy of 
it; that a large part of his studying was done from a copy of 

the Will. 

Witness then testified that Harriet S. Smith survived Hiram R. 
Smith, but witness could not recall the period of time that she sur¬ 
vived him; that he would not undertake to say how long these equity 
proceedings were in progress when witness entered his appearance in 
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the cause, except that it had gone to a final decree, Mr. Emig, on 
behalf of Harriet S. Smith, the alleged widow, having carried the 
case to a final decree. That Harriet S. Smith had then died and 
witness filed a petition in the Probate Court for payment to the 
administrator of her estate, being one Elmer Lennox. The witness 
hied a bill of revivor. That there was a decree in the equity case 
that corrected the description of certain pieces of real estate contained 

m o' ■ , of Hl . ram R - s «uth; that the decree further awarded to 
Mrs. Smith certain maintenance money to be paid by Charles A. 
baker, the Trustee, out of a fund that was to be created by him 
through the sale of certain real estate that had been left in trust to 
him. I hat this decree provided for the payment to Harriet S. Smith, 
tile witness thought, the sum ot $50 a month, and that this $50 a 
month went back some time. Witness thought it went back to the 
date of the death of testator. Witness was handed the decree 
and asked if he recollected it, and stated that it looked to him 
like the decree. 

The witness then stated that at the time Mr. Emig brought this 
jmit hi s recollection was the grandchildren were not parties to it. 
lhat he, witness, did not consider them necessary parties; that the 
witness did not know whether it was the seventh clause or not of the 
Will under which they came in, but that the provision of the Will 
was that twenty-one years after the death of Harriet S. Smith, the 
wife of Hiram R. Smith, the grandchildren then living should have 
distributed to them the trust estate created in and bv said Will 
Witness stated that he could not see how the grandchildren who 
were living at the time he filed the Bill of Revivor had any interest 
when the provision was that the grand-children living twenty-one 
yea re after the death of Harriet S. Smith should have an interest; 
that there might be some then who were not yet born, and there 
might be some living now that would not be living then Witness 
was then handed what purported to be an agreement between him on 
the one hand, and Creed M. Fulton, on the other, purporting to 
have been signed by witness and Mr. Fulton, and witness was asked 
if he recognized the signature of himself and of Mr. Fulton thereto 
to which witness replied that he did. Witness testified that this was 
a compromise agreement outside of the court, that lie referred to in 
the examination in chief; that witness did not know whether or not 
the agreement referred to had ever been presented to the court, but 
that he did know that he, witness, did not present it to the Court. 
That it was a condition precedent to Mr. Fulton’s getting anv 
money out of this case that he would get the court to pass a final de¬ 
cree dismissing his bill of review, as being without merit. Witness 
testified that he read the agreement; that he could not testify whether 
or not he dictated the agreement, but that he could state it was 
written in his office; that a certain interlineation in the paper, viz., 
if the Court so determines,” was in witness’ handwriting. 
93 After having read the paper produced, witness testified that 
the understanding was, and the agreement so stated, that it 
was a condition precedent to Mr. Fulton’s getting any money, that 
the Court should finally adjudicate in the Smith-Baker case the 
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rights of the parties under the Will; that Fulton's clients did not 
have any right to the fund. Thereupon the following occurred: 
Mr. David: “You mean that it was understood verbally?” 

A. “Yes. ‘Final decree shall be entered in said case * * * 
rights of the parties herein* and dismiss the bill of review’ ” * * * 
Q. “That is it exactly. If the bill of review was dismissed there 
wouldn’t be any foundation upon which that paper could be filed 
or anv decree entered.” * * * 

which said question was objected to by counsel for the Govern¬ 
ment, as calling for a legal opinion about a written agreement not 
yet in evidence, which objection was sustained, and an exception 
noted upon the minutes of the Court. 

Witness then testified that he received from Charles A. Baker, 
Trustee under the Will, a sum twice the amount of the checks 
of the witness given to Mr. Fulton, and that the other half he sent 
to his client; that the fund received from the trustee was divided; 
that such fund was twice the amount of those checks, that is, twice 
the sum of $815.00; that the trustee had said funds or money in his 
hands from the proceeds arising from the sale of the trust estate 
under the Will, according to the recollection of witness. 

94 Thereupon Luther E. Schreiner, a witness sworn on behalf 
of the United States, gave evidence tending to prove that he 

was, on November 13, 1913, paying teller of the United States Trust 
Company, at 15th and II Streets, Northwest, Washington, D. C.; 
that he knew Creed M. Fulton and was familiar with his signature; 
that H. Winship Wheatley carried a bank account at the Munsey 
Trust Company in November 1913. Over the same objection and 
exception, that the indictment alleged embezzlement of “money” 
and not checks, witness referring to the check dated November 10, 
1913, Government’s Exhibit No. 1, stated that the check was cashed 
at the United States Trust Company November 10, 1913 ; that the 
check was marked with a rubber stamp “Paid, P. T”, which means 
“paying teller”; that witness was the paying teller at that time and, 
from the endorsement, the cash was paid to Creed M. Fulton ; that 
the signature of Creed M. Fulton on the back of the check is the 
handwriting of Creed M. Fulton. Over the same objection and ex¬ 
ception, witness referred to the check dated November 13, 1913, 
Government’s Exhibit No. 2, and stated that said check was cashed 
at the United States Trust Company on November 13, 1913, which 
is indicated by the rubber stamp marked “P. T., November 13, 1913; 
that from the endorsement the cash was paid to Creed M. Fulton, 
whose genuine signature appears on the back of the check. 

95 Thereupon Frederick M. Smith, a witness sworn on behalf 
of the United States, gave evidence tending to prove that he 

resided at Donnelly, Minnesota; that he was a party to certain litiga¬ 
tion in the Equity Court of the District of Columbia; that he em¬ 
ployed Clayton E. Emig first and hired Creed M. Fulton, on July 
12, 1913, to assist him; that besides the interests of witness in said 
suit in equity, there was involved the interests of his brothers Bert 
Smith, Harry Smith, and Ford Smith, and his sisters Helen Wine 
and Stella Isgrigg; that in addition to himself and his said brothers 
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and sisters he had five children, who were also interested in the 
said cause, to-wit: May Smith Curry, Luema Smith, Stacey Smith, 
Kenneth Smith, and Fayne Smith; and his brother Bert’s children, 
to-wit: Meryl L. Smith, Helen Smith, and Ruth Smith; and his 
sister Helen Wine’s two children were also interested, namely: 
Vivian Wine Wells and Paul Wine; that his sister Stella Isgrigg 
had one child interested, namely, Fayne Buntz; that Mr. Emig 
had previously represented the witness and his relatives in said 
equity suit; that Mr. Fulton was employed to assist Mr. Emig in 
the case of settling up the estate and that he paid to each Fulton 
and Emig on July 12, 1913, $50 by check; that after he had em¬ 
ployed Mr. Fulton he went back to Donnelly, Minn., and on July 
21, 1913, he sent Mr. Fulton a check for another $50. Witness was 
shown a letter dated October 17, 1913, signed by Creed M. Fulton, 
and directed to Mr. Frederick M. Smith; also copy of a letter dated 
October 21, 1913, addressed to Mr. C. M. Fulton, Washington, D. C. 
With respect to the last letter witness testified that the original 
thereof was sent to Mr. Fulton. Letter dated October 28, 1913, ad¬ 
dressed to Frederick M. Smith, Donnelly, Minn., signed by Creed 
M. Fulton, and letter dated November 18, 1913, consisting of two 
pages, with an enclosure, addressed to Mr. Frederick M. Smith, 
Donnelly, Minn., signed by Creed M. Fulton, and a letter 
96 dated April 6, 1914, addressed to Mr. Frederick M. Smith, 
Donnelly, Minn., signed Creed M. Fulton, and also a letter 
dated June 23, 1914, addressed Mr. Frederick M. Smith, Donnelly, 
Minn., and signed Creed M. Fulton, were shown to witness, and all 
of such letters were identified as having been received by witness 
from said Fulton, except the copy of the letter dated Octoler 21, 
1913, the original of which, he stated, had been sent to Mr. Fulton. 
Witness stated that he received the letter dated June 23, 1914, from 
Mr. Fill ton in Fulton’s office and that it w T as not sent to witness 
through the mails. Said letters were identified as Government Ex¬ 
hibits Nos. 3, 4, 41 / 2 , 5, 6, and 7 respectively. 

Whereupon said letters, after objection of defendant’s counsel to 
any letters dated after November 13, 1913, the date fixed in the in¬ 
dictment as the date of the alleged wrongful conversion, were read 
in Evidence by Government’s Counsel, Exhibit No. 3, being as fol¬ 
lows: 

Law Offices of Creed M. Fulton, 

Rooms 615-616, Colorado Building, 

Washington, D. C. 

October 17, 1913. 

Mr. Frederick M. Smith, Donnelly, Minn. 

My Dear Sir: Mr. Wheatley and I have finally reached an under¬ 
standing whereby the case now pending can be settled and will be 
settled, if it is agreeable to you and all other parties in interest, by 
allowing the Administrator of the estate of Harriet Smith, deceased, 
to receive V 2 of the funds now in the hands of the trustee, which will 
be a little over $800 and the balance will come to the grandchildren. 

8—2889a 
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It is just a little bit difficult to determine what is the best means 
of getting this matter closed up so that everybody will be protected. 
The Trustee will want to be protected, and, owing to the fact that 
most of the grandchildren are minors, the question of how to pro¬ 
tect the trustee in honoring this settlement is considerably 

97 involved. It may be done in one of three ways:—First—by 
having a decree entered in the case whereby the rights of all 

of the grandchildren who are parties of the suit or ought to be, if 
they are not already parties to the suit, letting said decree be in 
favor of Elmer Lennox, but having an agreement on the settlement 
(not appearing in the record) that the trustee will pay to him only 
y 2 of that fund and turn over the other % to the proper repre¬ 
sentative of the minor grandchildren. Second:—Another will be 
for the parents of the grandchildren to pay to Lennox directly the 
amount that he would get under this settlement, leaving the funds 
in the hands of the trustee to be held invested for the benefit of the 
grandchildren until such time as same could be distributed among 
them. But this would mean years of waiting on the part of the 
grandchildren before they would get any of their estate. This I 
would like to obviate. Third.—The trustee might file a petition on 
the court and ask to be relieved entirely of the trust and turn over 
the funds which he has to a guardian whom the court might appoint 
for the minor children and let that guardian receive the funds and 
take possession of the estate as guardian and trustee. In that event 
some one of the parents might be appointed guardian and take 
charge of the estate for these minor * * * grandchildren and 

manage and care for same. This proceeding would take some little 
time, as you would have to institute these proceedings out there and 
transmit the letters of guardianship here where the trustee could act 
thereon. 

Write me which of the above specified ways you would suggest that 
we should accept and follow, if possible. 

Very respectfully, 

CREED M. FULTON. 

Also Government Exhibit No. 4, letter dated October 21, 1913, 
which is as follows: 

The St. Anthony & Dakota Elevator Co. 

General Office, Minneapolis, Minn. 

Minn., Oct. 21, T3. 

Mr. C. M. Fulton, Washington, D. C. 

Dear Sir: I have yours of the 17th and note contents, and will 
say that I am very glad you and Mr. Wheatley have come to 

98 a settlement as to the money in the trustees’ hands. Now I 
am in favor of the first plan you mention as it will settle up 

the matter much quicker. You can have a decree entered in favor 
of Elmer Lennox with the understanding we shall get half of the 
money now on hand. I think this plan can be handled without 
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very much difficulty, and I am sure it will be satisfactory to the rest 
ot the parties interested, as they have given me the right to make a 
settlement the best way possible. When this settlement is made 
1 want it fixed so I can get my money and expenses invested in this 
case taken out before it is divided among the other parties interested 
as I am the only one that put a dollar in the case. Please try and 
get the matter fixed up as soon as you can, if possible. If you will 

need my expense bill I can send it to you. Please let me know. 

I remain, 

Yours truly, _ 


Witness testified that when he stated in Exhibit No. 4, “I am sure 
it will be satisfactory to the rest of the parties interested/’ he re¬ 
ferred to his brothers and sisters, his children and their children ; that 
they had gi\en him the right to make settlement the best way pos- 
81 bad #i yen him the right to settle in the manner in 

w Inch the matter had been settled; that he and his brothers and sis- 
teis were the children of Iliram R. Smith and that the others named 
were the grand-children of Hiram R. Smith; that they all lived in 
the State of Minnesota, except one, who lived in Canada. 

The Government then offered in evidence Exhibit No. 4V 2 , dated 
October 28, 1913, which is as follows: 

Washington, D. C.,-,-. 

Mv Dear Mr. Smith : I herewith hand you releases to be executed 
an( * ^ 0ur ot ^ er Mothers and sisters, and also by the grand¬ 
children of your deceased father, Hiram R. Smith. In the case of 
your children who are very young, and perhaps unable to write 
their names, I should be glad to have you sign their names to the 
releases as their father, and in the case of such of your children as 
are able to write their own signatures, I should like to have you 
sign the same with them as their father. The same I should like to 
have done by your brother and his children. The adult grand¬ 
children I will ask you to mail to each of them the releases intended 
for them to sign and request them to sign and mail directlv to me 
at their earliest convenience. I request you and your other brothers 
and sisters to execute and return at the earliest possible date. As 
soon as I get these papers back I hope to be able to get the court to 
act on this matter and close the affairs up. 

99 The agreement which we have entered into is that, after 
the legacy of $1 each has been paid to the children of your 
deceased father, the balance of the funds in the hands of the 
trustee. Charles A. Baker, shall be paid as follows:—One half to 
Elmer Lenox in full settlement and payment of all claims which 
the estate of Harriet S. Smith may have against the estate of your 
deceased father; the remaining ^ to be turned over to the grand¬ 
children at once. There will still remain in the hands of Mr. Charles 
A. Baker, as trustee, for the benefit of the grandchildren, the undis¬ 
posed of real estate. This you have seen and know what it is worth. 
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Give the matters your most prompt attention. Awaiting your 
prompt reply and with high considerations, I am, 

Very respectfully, 

CREED M. FULTON. 

Witness testified that when he received the last-named letter he 
had the releases signed and sent them to Fulton in Washington as 
soon as he could get them. 

The Government then offered in evidence the letters identified as 
Government’s Exhibit No. 5, dated November 18, 1913; Govern¬ 
ment’s Exhibit No. 6, dated April 6, 1914; Government’s Exhibit 
No. 7, dated June 23, 1914, to which offer counsel for defendant ob¬ 
jected, upon the ground that said letters were not admissible as bear¬ 
ing upon the question of wrongful intent, as they were letters written 
subsequent to the date of the conversion alleged in the indictment 
and could not go back as evidencing wrongful intent, if any, as of a 
date preceding the dates of the letters; and, on the further ground 
that the Government has not yet shown any wrongful conversion as 
of the date fixed in the indictment, and subsequent acts will not be 
admissible before the main acts of a crime, if any, are shown; which 
objections were overruled and the defendant duly excepted and said 
exception was noted on the minutes of the Court. 

In overruling defendant’s objection, the Court said: 

100 “The court thinks these letters are admissible for one pur¬ 
pose; that is, they are admissible for the purpose of fixing 

the character of the conversion charged in the indictment. They 
are admissible merely to show, to the extent that they may or may 
not show, the intention with which the money was dealt at the time 
it was received bv the defendant.” 

Whereupon the letters referred to, Marked Government’s Ex¬ 
hibits Nos. 5, 6, and 7, dated Nov. 18, 1913, April 6, 1914, and 
June 23, 1914, respectively, were offered and read in evidence. 

Government’s Exhibit No. 5, as follows: 

Washington, D. C., November 18, 1913. 
Mr. Frederick M. Smith, Donnelly, Minn. 

My Dear Sir: I herewith hand to you a statement of the settle¬ 
ment made in the case of Harriet S. Smith vs. Charles A. Baker, et 
al., which shows, after deducting the moneys which you have ad¬ 
vanced in the case, to-wit, $318.00, as is shown in the said statement, 
and after deducting fees and costs in said case, a balance of $341.24 
for distribution among the living children and grandchildren of 
your deceased father. Each of the children is entitled to receive 
$1.00 of this balance, and, after deducting that amount and your 
personal expenses to Washington, the remainder of said balance will 
then be distributed among the living grandchildren. 

As I desire to have releases executed by the adult grandchildren 
for their distributable portion, and also by the parents of the minor 
grandchildren, I request you to furnish me at once with the 

101 name of each grandchild now of age and the amount that 
you would distribute to each one of such grandchildren; 


CREED M. FULTON VS. UNITED STATES OF AMERICA. 01 

then I desire you to furnish me withe the name of the father of each 
of the minor * * * grandchildren—keeping each parent and his 
or her children in a separate group—together with the amount which 
you would distribute to such parent or parents for their respective 
children, so that I can prepare proper releases for the respective 
parents of each minor grandchild. As soon as I get this informa¬ 
tion from you, I will prepare the releases at once and forward same 
to you together with the checks for the amounts payable respectively 
to you for the moneys you have advanced and for your expenses to 
Washington, and then for the amount for you to distribute among 
the children and grandchildren as aforesaid. 

Awaiting your prompt reply, I am, 

Very respectfully, 

CREED M. FULTON. 

A statement of moneys received by Creed M. Fulton in the case 
of Harriet S. Smith vs. Charles A. Baker, enclosed in the letter of 
November 18, over the same objections and exceptions to all letters 
subsequent to the date fixed in the indictment, was read in evidenced, 
as follows: 

“Statement of Moneys Received by Creed M. Fulton in the Case of 
Harriet S. Smith vs. Charles A. Baker et al. 

To amount collected from Elmer Lenox, as administrator 


of the estate of Harriet S. Smith, deceased.i.. $815.24 

To retainer paid Fulton by Frederick M. 

Smith .. $100.00 

102 

To retainer paid C. E. Emig by Frederick 

M. Smith . $100.00 

To moneys advanced for appeal bond by 

Frederick M. Smith . 100.00 

To Clerk’s cost paid by Frederick M. Smith.. 18.00 

- $318.00 

Total.. $1,133.24 

By Attorney’s fees. $450.00 

By amount paid Clerk. 24.00 

By check from P. M. Smith for fees and costs 

advanced. 318.00 

By check for moneys to be distributed among 

the heirs and devisees. 341.24 

Total.•. $1,133.24 


Witness further testified that, in so far as requested for the names 
contained in Government’s Exhibit No. 5, dated November 18, 1913, 
he sent to the defendant a statement giving the number of chil- 
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dren of each brother and sister, their names, and how much was 
coming to them. Government’s Exhibit No. 6, dated April 6, 1914, 
addressed to F. M. Smith, Donnelly, Minn., and signed Creed M. 
Fulton, was offered and read in evidence over the same objection and 
exception as follows: 

April 6, 1914. 

Mr. F. M. Smith, Donnelly, Minn. 

Dear Mr. Smith : I incidentally learned from Mr. Baker a day or 
so ago that you had not received my letter enclosing to you drafts 
for the amount due in the settlement effected in the case of Smith 
vs. Baker and others. I made up the statement of the account which 
was a duplicate of what I originally sent you, prior to settlement 
and procured for you two drafts, one covering the amount of money 
that was due and payable to you for moneys advanced by 

103 you and the other which represented the balance to be dis¬ 
tributed among the heirs. Evidently this letter has been mis¬ 
laid o t losrt. If such be the case it will be neeessarv for me to have 
from you a statement to the effect that the same had not been re¬ 
ceived. I will take such statement and go to the bank and arrange 
for a reissue of drafts. It may be that I will have to make some 
sort of a bond in order to protect the bank against the future turn¬ 
ing up of the drafts. These drafts were exchanges on banks in 
New York. Prepare this statement for me to the effect that you 
have not received the drafts and let me have it at your earliest con¬ 
venience and I will take the matter up with the bank and as soon 
as it can be put in proper shape for final adjustment, I will forward 
checks for duplicate amount. 

Awaiting your prompt reply, I am, 

Very respectfully, 

CREED M. FULTON. 

Asked by Counsel for the Government, what he did when he re¬ 
ceived the letter of April 6, 1914, witness testified that when he 
received the letter he went and got a sworn affidavit, to which testi¬ 
mony counsel for the defendant objected on two grounds. The 
first is the same ground as stated previously, namely, that it is sub¬ 
sequent to the date fixed in the indictment, and second is that the 
witness said he made a “sworn affidavit,” to use his own language, 
whatever that means. 

The objection was overruled and exceptions taken by the defend¬ 
ant and noted on the minutes of the Court. 

Witness then testified that he made a sworn statement and sent 
Fulton that statement, saying that he had not received the checks; 
that he wrote Fulton a letter also to that effect, and that he did not 
receive any checks or drafts or remittance after sending the affidavit 
to defendant. 

The defendant, through his counsel, moved to strike out the ques¬ 
tions and answers in reference to the fact that he made out a sworn 
statement and sent it to this defendant, on the ground that it was an 
effort on the part of the Government, to show by oral evi- 

104 dence, something that is in writing and on the further ground 
that it is an occurrence after the date of the conversion al- 
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l lle indictment, and further that the effect of the evidence is 

v?hh h ™Tt ] 'a '! Ur ' V a wntln « i, n . the Possession of the defendant, 
m ^ fe , d t °A 1 , ncnrmnat 5 hlm - Th is motion was overruled 

mtute of th"e Swt^ CXCePted “ ,d th6 eXCepti ° n W8S n0ted 0n 1116 
M ltness then testified that, after he sent the releases to Mr. Fulton 
he recen-ed no remittance from him; and that he wrote him in re- 
feard to it, but received no answer; that he did not think he had 
produced in Court copies of the letters he wrote Mr. Fulton in re- 
*aid to it; that there were quite a number of copies in the hands 
ot Counsel for the Government; that about June 14th or 15th he 
came to Washington and saw Mr. Fulton about the matter; that 
button said he wanted to fix matters up before the witness went 
ome, blit did not have the money at that time; that he would pay 
it in the next day or two. F J 

Mr. Laws: “M hat, if anything, did he say as to where he was 
going to get the money?” 

Mr. David: “We object to the form of the question as leading 
and suggestive, and secondly, that it was a long time after the date 

place ” n t ie in( * lctment w ^ en the alleged wrongful conversion took 

Objection was overruled by the Court and an exception noted upon 
the minutes of the Court. The Court in overruling defendant’s 
said objection, said: 

“If a person could not prove what took place after the date of an 
alleged wrongful conversion under the statute, under the rulino- 
of the Court of Appeals, when the defendant becomes a witness in 
his own behalf and testifies as to what his intention was on that date 
the net result would be to nullify the statute. The Court has held 
that it is admissible for the purpose of relating back, to show 'by a 
course of conduct the intention of the defendant at the time, and the 
Court will charge the jury when it comes to that question, how thev 
shall deal with this evidence.” 

105 That is all it is admissible for. 

Mr David: “We note an exception, and would like to be 
relieved ot the necessity of renewing it every time.” 

The Court-: “Certainly.” 

Witness, replying to the question, stated: “He said he was ex¬ 
pecting it from two or three different places; He had some cases I 
know that he expected quite a fee from. He expected to get money 
out of that to pay me”. Witness stated he went to see Fuiton half a 
dozen times during the two weeks he was in Washington; that he left 
Washington the 1st day of July and that he saw Mr. Fulton on 
that day and spoke to him in reference to the matter; that Fulton 
said he had a little money at the bank and would go over and get it 
and pay witness what he had and give him checks for the balance: 
that Fulton made settlement as he agreed to do; that the settlement 
was made in Fulton’s office; that the money was paid to witness at 
the Ebbitt Hotel on July 1; the amount was # $90 in cash and two 
checks. Witness was then shown the two checks, one dated July 1, 


1 













64 


CREED M. FULTON VS. UNITED STATES OF AMERICA. 


1914, payable to the order of F. M. Smith, for $341.24, signed Creed 
M. Fulton, drawn on the American National Bank of Washington; 
the other payable to the order of F. M. Smith for $228, signed Creed 
M. Fulton, drawn on the American National Bank; both of which 
witness identified as the checks defendant had given him on that 
occasion of July 1st, and said checks were marked “Government's 
Exhibits 8 and 9". Witness stated that he deposited the checks in 
a bank in Donnelly, Minn.; that when he received the check in 
Washington it was too late to cash them here; that the defendant 
came to the Ebbitt House between 12 and 1 o’clock, he thought, and 
witness left the City that night at 8:35; that when witness deposited 
the checks in the bank at Donnelly, he received credit for them until 

they were returned protested. . 

Whereupon, the Government offered the checks in evi- 

106 dence, which offer was objected to by Counsel, for the reason 
that the said checks represented alleged transactions by the 
defendant, occurring subsequently to the date of the conversion 
alleged in the indictment; which objection was overruled and an ex¬ 
ception taken and noted on the minutes of the Court. 

The checks referred to, dated July 1,1914, were then marked Gov¬ 
ernment’s Exhibits Nos. 8 and 9, respectively. # 

Witness then testified, over objection and exception that it was a 
matter occurring long subsequent to the date of the conversion 
aliened in the indictment, that a letter was handed to him by de¬ 
fendant. at his office on June 23, 1914; that he (defendant) gave 
the witness said letter so that he could show it to his brothers and 
sisters to show that the money had been turned over to witness, which 
letter was then read in evidence, over the same objection and excep¬ 
tion, and is as follows: 

De\r Mr. Smith: There was collected by way of a compromise 
settlement of the claim of the heirs consisting of the grandchildren 
of vour deceased father, Hiram Smith the sum of $815.24, which, 
after deduction of certain expenses, is distributable as follows. One 
Dollar to the children of your deceased father, and $20.2o each to t e 
grandchildren of your deceased father who were living at the time 
S his death. You have advanced in the way of cash on account of 
expenses and attorney fees, the sum of $318 00, which is deducted 
from the amount collected, to-wit, $815.24 In addition to the sum 
so advanced bv you. I have deducted for clerk s costs and attorney 
fees $132 additional, as will appear from the statement of the account 
as rendered you November 18, 1913, to which you can refer toverify 
these figures! After deducting said expenses, attorney fees and costs 
there remains the sum of $059.00 of the amount collected from the 
estate of vour father for which sum I herewith hand you check. 
From this $659.00 you should deduct the $318.00 advanced by you 
asper statement November 18, 1913, andalso ^urexpeiisetoWash- 
inston. After such deductions there will remain $228.75 tor dis 
anions the children and grandchildren. 

From this letter you will understand how to make the proper dis- 
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i n -7 tribution among your brothers and sisters and also among the 

grandchildren, and instead of making the same and sending 
checks directly to each, I hand to you check for the $659.00 
which you will distribute accordingly. 

There are several unimproved lots remaining in the possession of 
ie rustee, Mr. Charles A. Baker, under the Will of your deceased 
tather these lots are unsold and have passed to the trustee who 
holds the same, under the terms of the Will of your deceased father, 
tor the benefit of such of his grandchildren as may be living twenty- 
one years after the death to Harriet S. Smith. In making this set¬ 
tlement with Elmer Lennox, who is a son of Harriet S., he received 
the sum of $815.24 in full settlement of all claims and demands of 
whatever character which he, either as administrator of his deceased 
mother s estate, or as the sole heir thereof, had or might have had 

your deceased father. The estate of Harriet S. 
Smith, deceased, was allowed the claim of about $1,850.00 but we 
got that entirely settled and out of the way by making the settlement 
* have heretofore advised you, by agreeing to his receiving 
$815.24, and the children and grandchildren of your deceased father 
receiving the other $815.24 of the funds then in the hands of the 
trustee which was derived from the sale of the certain real estate 
belonging to your deceased father. 

The remaining real estate I should say is worth in the neighbor¬ 
hood of seven or eight cents a square foot at this time; there are some¬ 
thing over 52,000 square feet in all of the lots. There is not much 
sale at this time of real estate in the section where those lots are 
located, but there will be a gradual increase in values, and if they can 
be held for sufficient length of time, they will become considerably 
more valuable. But as they are not funds now in the hands of the 
trustee with which to pay the taxes, unless some proper provision is 
made, these lots might be sold for delinquent taxes by the District 
and would become absolutely lost entirely to the heirs. I only men¬ 
tion this for your information so that if you desire to take any steps 
to protect it, you will realize the necessity therefor. 

Under the terms of the Will, the trustee will either have to hold 
these lots for about nineteen years longer or the proceeds which he 
might derive from the sale thereof, as there is no provision made in 
the Will for an earlier distribution by him. There is one way by 
which the trustee might become divested and you invested of this 
property at very little expense, and it would take about two years to 
accomplish it. When the property is advertised for taxes, as it will 
be next March, then you can have someone bid it in at the public 
tax sale; the Commissioners of the District will issue a tax certificate 
to the purchaser, and two years from the date thereof, if the lots 
have not been redeemed by the owner of the heirs of the estate, the 
Commissioners will then issue a deed to such purchaser or holder of 
such tax certificate for said lots, which deed will carry a good fee title 
to the grantee. This could be done by you for the benefit of the 
grandchildren and as soon as the deed is thus acquired, you will have 
a perfect right to sell the property at the best market price and dis¬ 
tribute the proceeds as you might wish. This is the simplest and 
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least expensive way to accomplish an early and final distribution of 
the residue of your father’s estate. 

If there is any other information you might wish in regard to the 
matter, I shall be glad to furnish it to you. 

With high consideration, I am, 

Very respectfully, 


108 Witness identified a letter dated September 23, 1913, di¬ 
rected to Frederick M. Smith, Donnelly, Minnesota, as one 
he had received; he also identified a copy of a letter dated September 
25, 1913, directed to C. M. Fulton, Washington, D. C., which he had 
sent to Mr. Fulton. Said letters were marked Exhibit- Smith No. 10 
and No. 11, respectively, and were thereupon offered and read in 
evidence, as follows: 


September 23, 1913. 

Mr. Frederick M. Smith, Donnelly, Minn. 

Dear Sir: This morning Mr. H. W. Wheatley, Attorney for 
Elmer Lenox, has offered to let the Trustee turn over Y i of the funds 
now in his hands to the grandchildren as settlement of the matters 
involved in the legal proceedings now pending in our court. There 
is $1,620 in the hands of the Trustee; Yk of that amount would be 
$405. I told Mr. Wheatley 1 would transmit this offer to you and 
ask your advice. 

If we win in the proceedings it will be after some months of liti¬ 
gation which will involve some additional expense to that already in¬ 
curred. And the grandchildren will then have to wait some 17 years 
before the funds will be turned over to them. In view of this long 
delay and the vexatious litigation now on, I would suggest that some 
reasonable concessions on your part be made but I feel that the 
grandchildren should have not less than V 2 of the funds now in the 
hands of the trustee upon a settlement at this time. In making this 
suggestion, I do not wish you to feel that I am advising that you 
take the V 2 in settlement, but I am suggesting only what I feel would 
be the least sum you should consider. However, if you feel that, in 
order to end the matter and have the money turned over now, you 
would be willing to take even a little less than V 2 , don’t fail to ex¬ 
press yourself and I will do the best I can to get more. 

Awaiting vour prompt reply, I am, 

Very respectfully, 

CREED M. FULTON. 


Donnelly, Minn., Sept. 25, ’13. 

Mr. C. M. Fulton, Washington, D. C. 

Dear Sir: Yours of the 22, and 23, at hand and contents noted. 
Now in regard to the matter of making settlement with Mr. W H. 
Wheatley as Attorney for Mr. Lenox, will say I think he is a little 
unreasonable in offering to allow us only one fourth of the funds 
now in Mr. Baker’s hands. Mr. Wheatley knows very well he is now 
entitled to one cent of this fund and if we compromise this matter 
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and make settlement with him we are simply making him a present 

1 no 0t 5 S ? m ° f money that he is not entitled to in the least. 

Auy , But 0Wln £ *> the fact that this case is liable to be a long 
• . dra Y A n out deal 1 am willing to meet Mr. Wheatley half way 

Z fon an i make settlement for one half of the funds now 

on hand $1,620. It seems to me Mr. Wheatley ought to be willing 
io ao this without any question whatever. I suggest you make this 
proposition to him and see if he will submit to it, and if he is not 
willing to do this I suggest you make settlement with him the very' 
best way you possibly ca-, But I think Mr. Wheatley ought to meet 
us half way with out any argument whatever. 

have read the Bill of review over and I think it is as near com- 
plete as it can he made and T hope you will be able to get this before 
the Court with out any trouble. I was sorry my check did not reach 
)ou in tame to protect you on the appeal, but the way matters are 
unnng it may be just as well. I am returning the bill of review with 
tins letter. Please keep me posted how matters are going 
I remain, 

Very truly yours, 


In answer to a question by the Counsel for the Government, and 
over the objection and exception of the defendant's Counsel, witness, 
referring to certain checks dated in July, 1914, and not mentioned 
JJ 1 j he indictment, testified that he wrote Mr. Fulton that the checks 
had been protested, and. after doing so, turned the matter over to the 
County Attorney, W. II. Cherry, at Morris, Minnesota; witness had 
received these various letters from Mr. Fulton; that he had seen 
Fulton write; witness was then shown a letter dated October 16, 
1914, directed to W. H. Cherry, of Morris, Minnesota, purporting 
to be signed by Creed M. Fulton, and another letter dated Nov. 27, 
1914, directed to William Cherry. Morris, Minnesota, purporting to be 
signed by Creed M. Fulton, and the witness stated he recognized the 
signature of Fulton to both letters, which letters were marked Ex¬ 
hibits Smith No. 12 and No. 13, respectively. Thereupon Counsel 
for the defendant moved to strike out all evidence of the witness as 
to acts and transactions between the witness and Mr. Cherry in Min¬ 
nesota, which motion was overruled and exception taken and noted 
on the minutes of the Court. And thereupon said ktters were 
offered and received in evidence, over objection and exception on the 
part of the defendant, that they were subsequent to the dates alleged 
in the indictment, and were as follows: 

. Washington, D. C., October 16, 1914. 
Mr. W. H. Cherry, Morris, Minn. 

110 Dear Sir: Owing to the fact that I was in Maryland, en¬ 
gaged in the trial of a case in the Circuit Court there, I did 
not receive your letter of the 9th inst., until the 14th inst. 

I shall send you a remittance in the Smith matter about the 24th 
inst., including interest and cost, and I will thank you to advise Mr. 
Smith accordingly. 

Very respectfully, 


CREED M. FULTON. 
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Washington, D. C., November 27 1914. 
Mr. Wm. Cherry, Morris, Minn. 


Dear Sir: I wired you today that letter followed. I have been 
forcing the conclusion of a settlement, so I could get the Smith mat¬ 
ter closed up. I assure you I’ve been using all diligence but money 
matters have been so close that the expected progress was not made. 
I am glad to say that in another few days, at the outside, everything 
will be in shape so full settlement can be made. I trust you will feel 
that I am in earnest about it, and you will, therefore, not grow im¬ 
patient with me because I have not written you more promptly. I 
was waiting for definite results; and believe me I am doing all pos¬ 
sible to close the matter without needless delay. 

I trust you will give me a chance to demonstrate my good faith in 
the matter. 

Yours very truly, 


CREED M. FULTON. 


Counsel for the defendant moved the Court to strike out the tes¬ 
timony of the witness that he had turned over the matter to Mr. 
Cherry, as being acts between other parties; the motion w r as overruled 
and an exception noted. 

Witness then repeated his owm name, the names of his brothers 
and sisters, and the names of the grandchildren of his deceased 
father, as follows: 

Frederick M. Smith; Burton Smith (knowm as Bert Smith) 
Harry Smith; Ford Smith; Stella Isgrigg and Helen Wine. The 
grandchildren were: Favne Buntz; Vivian Wine Wells (that this 
was her married name, her name before marriage being Vivian 
Wine; her mother being Helen Wine) ; Helen Wine; Paul Wine; 
Mend Smith ; Ruth Smith ; Helen Smith; May Smith Curry; Luema, 
Kenneth, Stacev and Favne Smith. 

On cross examination witness testified that he lived at 
111 Donnelly, Minnesota; that his father’s name was Hiram R. 

Smith; that his mother’s name w^as Philine Eckenbeck, whose 
maiden name wtis Tozer. That his father died in the District of 
Columbia and his mother w r as then living in South Dakota, where¬ 
upon Counsel for the defendant asked the following question: “Was 
she then married to her present husband?”, to which question Coun¬ 
sel for the Government objected. The objection was sustained by 
the Court and an exception noted upon the minutes of the Court. 
Thereupon the following occurred: 

Mr. David: Who is Harriet Smith, named in the Will of vour 
father? 

Mr. Laws: I object. 

The Court: Objection sustained. 

Mr. David: And we note an exception. 

Mr. David (continuing) : Is the Harriet Smith, named in the 
will of your father, the wife of your father? 

Objected to; objection sustained; and an exception noted. 

Witness then testified further that he had read the Will of his 
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!!* er \ Hir i m ?• Smith ; that hi* father died in 1906, but he did not 

the* narrma ^ ate °f hls de ath; and, in response to a request to give 
the names of his (Hiram R. Smith’s) living children and grand- 

ISZ » f e ,, date °L hl " d ?f h > the witness named himself and his 
Ah Smi.f P ° W r Freden I' k “• Smith ! his children as follows: 

C ’ llV1 2 g at , the date of Hiram R. Smith’s death, now 

14 IT ?, L Luema Smith, now 16 years old; Stacey Smith, now 

vcnITiV ’ ay '! C ,Sn " th ’ no ' v 12 years old; Kenneth Smith, now 5 
R hem December 22, 1910, after the death of Hiram 

w^Riwe •)! ?ess then stated the next child of Hiram R. Smith 

7 M m D th iu to c , wh r was torn Mer yi Smith who was then 6 or 

Iw^n d; Rut V Smith > now about 12 years old; Helen Smith, now 
about 10 years old; next child of Hiram R. Smith was Stella Smith 

119 -f&n&g* who is now about 42 years old, to whom was born 

rayne Buntz (her daughter Payne married a man named 
tt- Ru " tz ’ and she is about 22 or 23 years old); next child of 

wfls Wn 'v- mith ir H w n " me ’ now al,out 40 year* old, to whom 
was born Vivian V me Wells, now about 24 years old, who married 

since the death of Hiram R. Smith, and Paul Wine now about 19 

«h arS t 44 ag6 ’ ne 1 t , C , llld of Hiram R, Smith was Harry Smith who is 
about 44 years old, has no children (Harry is married^and his wife’s 

gyen name is Mitz, and he lives in Indianapolis); next child of 
Hiram R. Smith was Fird Smith, who- age is about 39 is married, 
but witness did not know his wife’s name and did not know whether 
he had any children or not. 

The Court: The Court thinks that it is futile to go into all this. 

stmction° b 'f °tK 7 f -ii F th ® J >ur P° se of g etti ng into this case the con¬ 
struction of this will. The ownership of the property is a material 

allegation, but that materiality must be determined by whether or 
not they were among the parties Mr. Wheatley assumed to settle for, 
and whether lie settled rightly or wrongly is apart from the case 
\V he her the representative he spoke of as attorney construed this wili 
rightly or wrongly, whether he disposed of the property in the com¬ 
promise settlement rightfully or wrongfully is apart from the con- 
struction the court has made of the indictment,_ 

Mr. David: I call attention to the fact that the will the Govem- 
ment spoke about puts title in the grandchildren without naming 

The Court: Without regard to where the will puts the title, the 
Court is satisfied from the Government’s testimony, and will so 
charge the jury when the time comes, that thev are hound bv the 
FfT* ^ere Mr Wheatley in his compromise* settlement put the 
title, both the Government and the defendant are bound by the 
placing of the title at that time. y 

mu’ ^ av ^* Your Honor will allow me an exception? 

e Court: Yes. The Court will give you an exception on such 
ruhng as may be embodied in the statement the Court has just made 
so that there will be no doubt about your ability to go before the 

11 q ° f A P^ eaL ? on t 1 he question of the direct method in 

113 property is to be proved, affecting the second and 

fourth counts of the indictment. 
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Continuing, witness testified substantially as follows: That Ford 
Smith was his brother and that he had named all of the children of 
Hiram R. Smith; that Hiram R. Smith left 8 children, two of whom 
were dead, namely, Arthur and Ida; Ida’s name was Ida May Smith, 
and she died about five years ago, after the death of her father; that 
she was married to a man whose name was Wiltz; that she was mar¬ 
ried in 1885 and witness did not know whether she left any children 
surviving her or not; that she lived, at the time of her death, at 
Kansas City; that her husband was not living now; that Arthur was 
the other child and that he died two or three years ago, and witness 
thought he was married; that he did not know the name of Arthur’s 
wife; that she was far out west and he never had met her; that he did 
not know whether Arthur left any children or not; that he did not 
know whether any had ever been born to Arthur; that he had not 
seen him for eighteen or twenty years. 

Mr. David: Mr. Smith, I will ask you to state the name of the 
widow of your father, Hiram R. Smith? 

Mr. Archer: I object to it as being within the Court’s ruling. 

The Court: The objection is sustained. 

Mr. David: Your Honor will allow me an exception? 

The Court: Yes. 

Thereupon, Counsel for the defendant stated that the object of the 
last preceding inquiry, was to elicit from the witness the true name, 
as a matter of fact, of the lawful wife of Hiram R. Smith, testator 
and father of witness, at the time of Hiram R. Smith’s death, for 
the purpose of disclosing a variance in ownership of the subject mat¬ 
ter of the indictment, to which examination, Counsel for the Govern¬ 
ment objected. Said objection was sustained and the defendant took 
an exception, which was noted on the minutes of the Court. 
114 Mr. David (to witness) : Who is Ralph Smith? 

Witness: That is wrong there. That is supposed to be 
Ford Smith. 

Mr. David: Did you not inform Mr. Fulton that the name of one 
of vour brothers was Ralph Smith? 

Witness: No, I told him that that was a mistake in the name. 

Mr. David: A mistake on whose part? 

Witness: On my father's part or the man who drew up the will; 
I don’t know whether it was my father’s fault or the man who drew 
up the will. 

The witness ta«tified further that he represented all the grand¬ 
children of Hiram R. Smith and represented also witness’s sisters and 
brothers and that he had full power to act for them; that they gave 
him that authority; that he claimed to Mr. Fulton that he had such 
authority; that all of the parties interested authorized witness to come 
to Washington and engage counsel and to make the best settlement 
that he could; that he told that to Mr. Fulton; that they gave witness 
full power to deal with the fund as he saw fit; that he first came to 
Washington July 12, 1913 and engaged Mr. Clayton E. Emig; that 
they went to Mr. Fulton’s office and engaged Fulton to assist; that 
up to that time Emig had represented witness in the equity suit 
pending here; that he thought Elmer Lenox started the proceedings, 
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but did not remember about that. Witness was again asked the 
question, W ho was Harriet Smith,” to which objection was made 
/ ounse * the Government, which objection was sustained by 
the Court and an exception noted upon the minutes of the Court. 

Mr. David called the Court’s attention to the fact that the Gov¬ 
ernment had offered in evidence an intervening petition in the 
equity suit entitled- 

Mr. Laws: Oh, no. We simply identified an intervening petition. 

Mr. David: * * * They asked the witness, your Honor, to 

state the substance of the equity proceedings, and they were 
115 identified by Mr. Cunningham, the docket entries in the case 
' and, I think, also the docket. 

The Court: The Court understands the only purpose for that 
otter, and so construed it mentally, at the time, that it was for the 

purpose of leading up to the act of Wheatley, which was the settle¬ 
ment made with the defendant. 

Mr. Law r s: Exactly. 

The Court. And that there w T ere none of the particulars that were 
to become relevant. 

Mr. David: I do not so read the record. 

Mr. Law’s: During the recess I have had occasion to look into it, 
and the only purpose for which that w’as offered was to lead up to 
the place where the compromise w’as effected. 

Mr. Archer. To show that there w r as a litigation and a compro¬ 
mise growing out of it. 

u LfU'S- If you can point to a place in the record w’here it says 
substance and he stated the substance, we shall be glad to let vou 
go into it. J 

Mr. Archer: You used the w’ord yourself. 

The Court: If it w’ere in there and it w’ere immaterial, of course 
\ou know that that would not lay the foundation, necessarily for 
an examination upon it;- 

D l avi , d: ^ y° ur Honor please, I do not know the object of 
Mr. Archer s proposition. He said, “I want you to identify an in¬ 
tervening petition.” Your Honor will allow us to reserve the point. 
The Court: Surely. p 

M itness testified further that he and Mr. Emig went to Fulton’s 
office to hire Fulton to assist in the settlement of his father’s estate 
and get the money that was in the trustee’s hands and to get the real 
estate that was left settled up into a fund of some kind so the children 
would get the fund; that the name of the trustee under his father’s 
will was Charles A. Baker, who had the funds in hand; that at that 
time there w’as an equity suit pending; that at that time he told 
Fulton he represented his brothers and sisters and all of the 
116 grandchildren of Hiram R. Smith; that on that occasion he 
employed Fulton and paid him a retainer of $50; that he also 
paid Emig $50 and afterwards sent each of them an additional $50 
on account of the retaining fee; that he was in Mr. Fulton’s office 
every day, that he was in Washington on that occasion about four 




72 


CREED M. FULTON VS. UNITED STATES OF AMERICA. 


days; that Fulton proceeded to perform the services in connection 
with the matter; that he drew up a bill in the suit, he and Emig 
together. 

Witness testified that the bill or petition which Mr. Fulton pre¬ 
pared he signed on behalf of himself, his brothers and sisters, and 
all of the grandchildren; that it w r as filed in the equity cause; that 
Mr. Fulton corresponded with him about the matter; that during 
the time he was in Washington he became very familiar and close 
to Mr Fulton; that he and Mr. Fulton became very friendly; that 
he was in Mr. Fulton’s office every day; that on Sunday he was in 
Mr. Fulton’s office practically all day; that he was probably in Mr. 
Fuiton’s office a little while without Mr. Emig; that, as far as busi¬ 
ness matters were concerned, he and Mr. Fulton became very good 
friends; that he was in Washington just once before the compromise 
agreement was entered into, which was the occasion he \sas now 
speaking of; that the next time he came was about June 16, 1914; 
that prior to appearing in court he had only been in Washington 
twice ■ that Mr. Fulton, prior to completing the compromise agree - 
ment and settlement with Mr. Wheatley, wrote and advised witness 
with respect to the negotiations and as to the settlement; also as to 
what he thought he could accomplish; that when the matter had 
been settled lie wrote the witness a letter and told him it had been 
settled* Fulton told witness that he (Fulton) had received the 
monev’* that he did not conceal any of that from witness; that when 
he was in Washington on July 1, 1914, Mr. Fulton paid him $90; 
that he paid him $120 altogether, $30 of which was on account of 
his hotel bill; that the $30 was not paid on account of interest; 
that there was nothing mentioned about interest; that he and Mr. 

Fulton had no arrangement about the fund; that before the 
117 fund was received he did not give Mr. Fulton permission to 

use the money as a debtor. # . 

By Mr. David: Did you ever give him permission to use tlr, 

money as a debtor? . 

Witness: No, sir. Not up to that time I did not. 

Mr. David: How is that? 

Witness: I did not. ., . .. „ 

Mr. David: What do you mean by saying not up to that time 

you did not? What do you mean by that? 

Witness: Up to December 7. ... A . , . 

Mr David: Have you not just stated that you did not give him 
permission to use that fund up to that time? Was not that your 

answer? 

Witness: No. . 

Mr. David: You did not so testify a minute ago: 

Witness: No, sir; I did not. I did not up to the time—up to 

December 7th. ,. . 

Mr David * That was not mv question. My question is, did you 

not state a few minutes ago that you did not give Fulton permission 

to use that fund up to that time? 

Witness: I never did. He asked me to, but I never did. 

Mr. David: You never did? 
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Witness: No, sir. 

David: And you have never so stated, either verbally or in 

Witness: No, sir; I never have. 

Witness testified further that Mr. Fulton had never denied that 
he owed witness the money; that the $120 Fulton paid to him was 

^hatV« e qft St ° f July ’ J 914 j l h 0 at Fulton gave him •? 120 aQ d said, 

I hat is $90 on account and $30 for hotel expenses; that he did 

not say that, the $30 was for interest on the money; that no interest 
was mentioned; that witness gave Fulton no receipt; that he did not 
mention in his direct examination anything about the $30 because 
iiq u did not pertain to the account; that Fulton never reim- 
ilo bursed witness for hotel expenses before that and never had 
., , , an ^ arrangement or understanding with witness at any time 
that he w r ould pay hotel expenses while in the City. 

Witness was then shown a letter dated December 7, 1914 ad- 
dressed 'I?* 111 Laskey, United States District Attorney, Wash- 
•ffr 01 !’ P ur P ortin g to have been signed by witness and asked 

it that was his signature. After examining the letter, witness said 
that he signed it; that the letter was signed under certain circum¬ 
stances; that he signed it on the date the letter bears; that there was 
a duplicate original of the letter also; that he (witness) tore the 
original up; that he did not sign the original, but told Fulton he 
would when he got back from the office; that the letter shown him 
bore his signature and that he left it with Fulton and took the 
duplicate original away with him and told Fulton he was going to 
hand it to Mr. Laskey, which he did not do; that he did not tell 
Fulton he was going to sign and mail the original to Laskev. Letter 
identified, dated December 7, 1914, was marked for identification 
“Smith No. 1 Defendant’s Exhibit.” 

* 

The Court: The fact of the matter is that all of the examination 
on that letter is absolutely irrelevant. 

Mr. David: T merely identified that letter, your Honor. I have 
not asked the contents of this letter. I am going to submit that to 
your Honor. 


Witness denied that he went to Mr. Fulton’s office on December 7 
voluntarily; said that Fulton left a phone call at the hotel for him 
to come up there at 8:00 o’clock in the morning;.that Fulton knew 
he was in the city because he was at Fulton’s office the day before; 
that witness voluntarily went to Fulton’s office when he came to 
town; that he did not advise Fulton he was coming to Washington; 
that he arrived in Washington on Sunday morning; that he did riot go 
to Fulton’s office on Sunday but went there on Monday afternoon 
after he had seen the District Attorney; that Fulton suggested the 
writing of the letter; that he told Fulton he had been to the District 
Attorney; witness denied that he told Fulton he had not 
119 told all about the matter to the District Attorney: he denied 
telling Fulton that he did not tell the District Attorney about 
the $100 sent in reference to the appeal matter. 

The witness then denied that he told Fulton when in his office 
10—2889a 
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on December 7, 1914, that he had been to the District Attorney’s 
office about the matter and denied that he repeated to Fulton what 
took place between him and the Assistant District Attorney, Mr. 
Harvey Given; he denied saying that he had neglected to tell the 
District Attorney that Fulton owed this money in the shape of a 
loan; he denied saying that he did not tell Harvey Given that Fulton 
owed* the money in the shape of a loan because Given did not ask 
anything about it; he denied telling Fulton that the reason why he 
did not tell Given that Fulton owed the money as a loan or any¬ 
thing about the $30 was because Given did not ask anything about it. 
Witness said he excluded the $30 from his expense account which 
he claimed Fulton paid him on account of hotel bill; that it had 
nothing to do with the account; that when he made up his expense 
account he said nothing about the $30; that he had. not since in¬ 
cluded or given credit on his expense account for the $30; that he 
still had the $90 received from Fulton as a credit; that as near as 
he could remember he had turned over to the District Attorney all 
letters written by Fulton, but he would not be certain; that there 
might be a letter or two somewhere that did not get together; that 
he brought all the correspondence he could find; that he did not 
know whether he had lost any of the correspondence or not, as he 
never marked it down or kept any record of it. Witness was shown 
a carbon copy of a letter addressed to him at Donnelly, Minnesota, 
dated November 4, 1913, which purported to have been written by 
the defendant, and the witness stated that he had not received a 
letter of that kind. The carbon copy of the letter was marked for 
identification by the stenographer. “Smith No. 2, Defendant’s Ex¬ 
hibit”; witness stated that on November 4, 1913, he lived at Don¬ 
nelly, Minnesota, and had lived there for years; that he had not 
talked to the defendant in reference to loaning him the money 
120 prior to November 4, 1913; that he had never given defend¬ 
ant permission to use the money as a loan; that defendant 
had never asked witness for the privilege of using it as a loan; wit¬ 
ness stated that he had read a letter signed by him, dated December 
7, 1914, addressed to John E. Laskey, District Attorney, which letter 
was marked “Defendant’s Exhibit No. 1,” and was read in evidence 

as follows: 

Washington, D. C., December 7, ’14. 
Mr. John E. Laskey, U. S. Dist. Atty., Washington, D. C. 

Dear Sir : There is one or two matters that I fear I did not make 
clear in the matter concerning Mr. Fulton’s settlement with me 
winch I wish to make clear to you. 

The first is the $100, I sent Mr. Fulton for cost of appeal is fully 
accounted for by him in the statement of our settlement and there 
is no irregularity whatever about that. 

The second is I agreed to and permitted Mr. Fulton to keep and 
use the money as a temporary loan. And I feel this should be 
made clear before you go any further in the matter; hence I address 
you this note. When I was here last summer Mr. Fulton went all 
over the matter with me and in anticipation of paying the loan he 
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gave me the checks he expecting at that time to be able to take care 
of them, paying to me part of the money. As I was not given a 
chance to fully explain this when I was talking to your Mr. Given, 
this morning, I feel that I should write these facts otherwise a great 
injustice might be done Mr. Fulton as well as an irreparable injury. 
If necessary, I would be glad to have you lay this latter before the 
grand jury in order that they may understand how the matter is. 

I may add that Mr. Fulton has made settlement with me and 
there is nothing more to the transaction. I called to see Mr. Fulton 
this afternoon late and found him ready to settle and in fact in the 
act of sending remittance of the balance due on the temporary loan. 

F. M. SMITH. 

^ itness stated that he had taken away the duplicate original of 
said letter; he denied that he had voluntarily returned to defend¬ 
ant’s office the next morning, but stated that in response to the 
phone call he went to defendant’s office on the morning of Decem¬ 
ber 7; it was not the morning of December 8; that he was at 
defendant’s office the same day on which the letter was dated, 
121 which was December 7; that on the following day he did not 
go to defendant’s office at all; that he went home on the night 
of the 7th; that he did not talk on the ’phone to defendant after¬ 
wards; he denied that he told the defendant after signing the letter 
of December 7th that he was going to the District Attorney and give 
to him the duplicate original of said letter, or that he was going to 
mail it to the District Attorney; he denied that he told the defend¬ 
ant subsequently to signing the letter that he had been to see the 
District Attorney; he stated that defendant asked him to go down 
and see Mr. Given, and that he went at defendant’s request; that 
after he went down and saw Mr. Given he went back and told the 
defendant what Mr. Given had said; that was on the 7th, the same 
day; he denied that he stated to defendant that he had been down 
to see Mr. Harvey Given at the District Attorney’s office and ex¬ 
plained matters, telling him what was in the letter or the substance 
thereof; he denied telling defendant that he had asked Mr. Given 
to drop the matter; he denied that he told defendant that Mr. Given 
was about to drop the matter and that Mr. Laskey said that, as it 
had gone so far he could not drop it; he denied that he had a demand 
note in regard to the matter, from the defendant; whereupon the 
Court said : 

The Court: When was it executed. That should be stricken out. 
That is a proof of restitution that is never permissible in this class 
of cases. The Court rules in all this class of cases that the subse¬ 
quent restitution is absolutely irrelevant. 

To which rulings of the Court in reference to restitution an excep¬ 
tion was duly taken and noted. 

Mr. David stated that the object of this inquiry in reference 
to the note was to show that defendant gave to the witness said note 
covering the amount referred to as evidencing the debt. 

The Court: My understanding is that I ruled that the note you 
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asked about is inadmissible because it was offered as proof of resti¬ 
tution. 

Mr. David: No, sir. 

122 Witness then stated that the defendant gave him a note 
for $645 the night he left the City, which included the whole 

thing; that he sent the note back to the defendant December 11, 

1914 . 

Witness was asked if, in the meantime, he did not procure the 

indictment against the defendant. 

The Court: No, the Court will not permit that question, because 
indictments are not procured on the initiative of private individuals. 
The time of the indictment is all that you ought to ask him about. 

Mr. David then asked the witness whether, between the time of 
the giving of the note by the defendant as evidencing the debt and 
the returning thereof, the indictment was found against the defend¬ 
ant, to which objection was made on the grounds that the record is 
the best evidence. The court sustained the objection, an exception 
was then and there duly taken and noted. 

Witness stated that he appeared before the grand jury before the 
defendant gave him the note, not afterwards; that the note was given 
by the defendant to the witness and accepted by him on December 7, 
1914; that the note was for $645; that the said note was to cover 
the balance due and Mr. Fulton claimed it also included interest 
thereon; that he took the note and told the defendant he would see 
his attorney and do whatever he said; that he would have to abide by 
whatever his attorney said; that he did not mention this matter 
before: and witness was then shown a letter dated Donnelly, Minn., 
November 21, 1913, purporting to have been written to the defend¬ 
ant and signed by the witness, which he stated that he had written 
and signed; said letter was marked Defendant’s Exhibit No. 2. 

Whereupon, at the bench, the defendant made the following ten¬ 
der of proof: First, the defendant offered to prove bv the witness 
that Harriet S. Smith, named in the will of Hiram ft. Smith, the 
father of the witness, was never the lawful wife of Hiram R. Smith; 
that at the date of the death of Hiram R. Smith, the testator, 

123 the said testator did leave a lawful wife and widow, whose 
name was Philine; the object of the offer being to show title 

to the money named in the indictment to be in a person other than 
those named in any count of the indictment, to which objection was 
made; the Court sustained the objection and an exception was duly 
taken and noted. 

Defendant further offered to prove by the witness that no Guardian 
of the estate of any of the minor grandchildren of Hiram R. Smith 
had ever been appointed by the Court; the object of this offer being 
to show that person or persons to whom payment should have been 
made is not named in any count of the indictment, to which objec¬ 
tion was also made. The Court sustained the objection, to which 
ruling an exception was duly taken and noted. 

The defendant further offered and tendered to prove that no court 
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of competent jurisdiction had ever passed upon or determined the 
o wn or of owners of the fund mentioned in the indictment 
which was received by the defendant, to which objection was made 

by the Government and the same sustained, and an exception dulv 
taken and noted. 

The defendant further offered and tendered to prove by the wit- 

witness and the other children and grandchildren 
i j ram . Smith are named as defendants in a certain inter¬ 
pleader suit instituted by Creed M. Fulton in the Supreme Court of 
the District of Columbia, being Equity No. 33,279, filed March 5, 
1915, and that the witness himself had been served personally with 
process in said Equity suit, the object of said equity suit being to 
determine by decree of Court the true owner or owners of the fund 
received by the defendant; to w T hich the Government objected on the 
ground that it was not responsive to the examination in chief and 
that it came within the rulings of the Court theretofore made. The 

Court sustained the objection, and an exception was duly taken and 
noted. 

On redirect examination witness testified that it was on the occa- 

k- 0n u°; , ^ Washin gto n > July 1, 1914, that defendant paid 

his hotel bill; that the reason he came to Washington then was to get 

a settlement from Fulton of the money due; that the defend- 
124 ant paid his bill for expenses of his own accord, as he said he 
* i felt he 0U .S ht to do it, as he had kept witness in Washington 
that length of time; that prior to that time defendant never paid 
witness’ expenses. Witness further testified that he had been in 
VV ashington only on two occasions before he appeared before the 
Grand Jury on December 7, 1914; that on that date he was called 
here by the District Attorney to go before the Grand Jury; that he 
went before the Grand Jury on Monday, December 5, 1914; that he 
saw the defendant on that date after he had been before the Grand 
Jury; that he went to see the defendant on his (witness’) own mo¬ 
tion the first time, wdiich was the same day he appeared before the 
Grand Jury; that it was on that occasion, or the next day, he signed 
the paper which had been read in evidence; that defendant asked 
witness to sign that paper and to go down and see Mr. Laskev; that 
the defendant prepared the letter December the 7th and iread it 
himself; that he signed it at the request of the defendant 

Witness testified that the defendant asked him to sign the letter 
of December 7th to help him out; that it would hurt him in his 
business, and that the chances were he would be convicted of em¬ 
bezzlement; that he told the defendant he would do nothing until he 
had talked to the District Attorney and Mr. Given; that he went to 
see Mr. Given and Mr. Laskey on the 7th; that he did not tell either 
of them about the letter, nor did he show it to either of them • that 
after he went to see the District Attorney and Mr. Given he told 
the defendant that he had talked with Mr. Given and that they had 
talked altogether with Mr. Laskey; that he told the defendant the 
substance of what he had said to Mr. Laskev and Mr. Given * that 
he told Mr. Fulton he had talked to Mr. Given, who said he did not 
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think he could do anything at the present time, but that he would go 
in and talk to Mr. Laskey about it; that they went in, saw Mr. 
Laskey, and stated to him what Mr. Fulton had said and the wit¬ 
ness had come for, and Mr. Laskey said that he could not drop the 
case because he figured that it had gone before the Grand Jury and 
he could make no change in it; that he did not tell the defendant 
that he a^ked Mr. Laskey to drop the case; that he did not tell 
Fulton that he asked Mr. Given to drop it; that the defendant 
125 gave him a note at that time for the balance due; that when 
he got home he sent the note back to the defendant; that the 
defendant gave the note to witness on Tuesday the 7th, the day after 
he saw the District Attorney; that when he gave him the note, de¬ 
fendant stated he would make it good later; that he would wire the 
money to Mr. Cherry, the witness’ attorney in a few days; that he 
gave ihe witness the note the same day that witness signed the letter 
dated December 7th, and later in the evening at the hotel; that he 
signed but one letter on that date; that he did not sign the original, 
but the one which the defendant kept, which was a carbon copy 
of the original addressed to the District Attorney; that is, the letter 
he signed, was left with the defendant and was the one read in evi¬ 
dence; that after returning to Donnelly, Minn., witness said he wrote 
the defendant two letters on December 11, 1914, which he sent to 
the defendant; the letters were marked Exhibits Smith No. 14 and 
15, and were read in evidence, as follows: 

Donnelly, Minn., Dec. 11-’14. 

Mr. C. M. Fulton, Washington, D. C. 

My Dear Sir: On my way home I stopped off at Morris, Minn., 
and had a talk with Mr. Cherrv my attorney about what we talked 
over in the office the day I left and he told me he diden’t think it 
would be good policy to take the steps you outlined in that letter. 
I am very sorry T cannot help you out in that way, as you know it 
would piit me in bad with the district attorney and I am liable to 
get into trouble myself. Mr. Cherry told me to tell you if you would 
send him the money to cover everything concerned in this matter, 
he would then take the matter up with the district attorney Mr. 
Laskey and do all in his power to help you out. That copy you have 
in reference to the loan and the $100 they did not understand I 
will ask vou to please destroy as it will not help you any and might 
put me in bad. The only thing I regret Mr. Fulton is that you 
did not turn over this money as soon as you received it from Mr. 
Wheatley as you can see it would have saved all of this trouble. The 
only thing I Van do now, is to hope you will get through 0. K. and 
profit by this lesson. I remain, 

Very truly yours, 


Donnelly, Minn., Dec. 11-14. 

Mr. C. M. Fulton, Washington, D. C.: 

My Dear Sir: T herewith enclose you that note handed 
126 me in the hotel the night I left. Mr. Cherry says that the 
only thing he will consider is money in this matter, so I ask 
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you to forward the money to Mr. Cherry soon as possible. Await¬ 
ing your early remittance, I remain, 

Yours truly, 


W ltness stated that he wrote both letters on December 11 1914- 
that he had never received the money; that he overlooked the note 
proposition when he wrote one letter, and, as he did not think he 
lad room enough to write on the other letter, he wrote a second 
letter; that the note was payable on demand; that the $100 in 
reference to the appeal bond, referred to in the statement of No¬ 
vember 18 1913, of moneys received and distributed by the defend¬ 
ant, was the $100 item which he had not explained to the District 
Attorney and which they could not understand when they looked 
over the statement; it was that item which witness testified he had 
not explained to Mr. Given; that that was the item he referred to in 
the letter of December 7th. 

Witness further stated that May Smith Curry was his daughter; 
that her name became Curry by reason of her marriage; and that 
Stella Smith Isgrigg was a sister of the witness. 

On re-cross examination witness testified that he had never received 
the balance of the money, whereupon witness was asked if the de¬ 
fendant did not file a bill of interpleader on March 5, 1915, in 
which he had tendered the money to the Court, and that the witness 
"as a party defendant to said suit and had been served with process; 
and that said Equity Cause was known as Equity Cause No. 33,279; 
and that witness had also engaged a lawyer to represent him in said 
cause, who had ordered a copy of the bill from the Clerk, to which 
question the Government objected upon the grounds previously 
stated and on the additional ground said bill of interpleader was 
filed after the indictment for this offense was found, months and 
months afterwards. 

The Court: Tt is also proper to state that it was filed after this case 
had been set for trial in this Court. 

YV hereupon the Court sustained the Government’s objec- 
127 tion, to which ruling an exception was duly taken and noted. 

H. H. Shackleford, a witness sworn on behalf of the United 
States, gave evidence tending to prove that he was a bookkeeper at 
the American National Bank and was employed in that capacity in 
November, 1913; witness identified certain papers as a part of the 
records of said bank; that most of said record was made by the wit¬ 
ness ; the sheets shown to witness he identified as Commercial Ledger, 
showing the account of the defendant, Creed M. Fulton, at the 
American National Bank; that the entries on said sheet of July 1, 
1914, to July 10, 1914, were in the handwriting of the witness; 
that the said entries were made in the regular course of business; 
that the entries made on said sheet November 8, 1913, November 
10, 1913, and November 13, 1913, and entries intervening, were 
made in the regular course of business and by the witness; that the 
said sheet is an original entry; that on November 8, 1913, the de- 
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fendant had a balance to his credit, as shown by said sheet, of $1.23, 
to which the defendant, by his counsel, objected on the grounds 
that it was irrelevant, immaterial and incompetent in any event as 
attempting to indicate that any of this money was the same money 
which was received in cash. The Court overruled the objection to 
the last question, to which ruling an exception was duly taken and 
noted. 

Witness continuing, testified that on November 10, 1913, the 
record shows a deposit of $350; that the next deposit made by the 
defendant was November 12, 1913, of $35, whereupon the following 
question was asked the witness; “Between the 10th and the 12th 
checks had been drawn against this account until the balance was 
reduced to what, if you please?” 

That the testimony of witness Shackleford, with reference to all 
of the foregoing entries was admitted under objection of counsel 
for defendant, without the necessity of repetition, and an exception 
noted in each case. 

Witness, continuing, stated that, on November 12, 1913, the bal¬ 
ance to the defendant’s credit at. the close of business was 
128 $94.89; on the 15th of November, 1913, there was a deposit 

of $375 made by the defendant ; that the next deposit w;as 
made on November 17, 1913; that between the 13th and 17th quite 
a few checks had been drawn against the account; that on the 17th, 
before the deposit on that date, there was a balance to the defend¬ 
ant’s credit of $29.35. Witness was then asked to state how much 
deposit the defendant had to his credit at the bank on July 1, 1914, 
to which objection w T as made on two grounds: First, that it is a 
long time subsequent to the date laid in the indictment; and, sec¬ 
ondly, if a separate and independent transaction, it will have a 
tendency to prove another crime for which this defendant is not on 
trial ; it will have a tendency to confuse and mislead the jury and 
the defendant. He cannot go into other transactions of that de¬ 
scription showing alleged independent offenses, which objection was 
overruled and an exception noted on minutes of the Court. 

Whereupon the witness testified that at the close of business July 
1, 1914, the defendant had to his credit $20.22; that from the 
first of July to the tenth of July, the defendant never had to his 
credit as much as $569.24; that at the close of business on the 10th 
of July, 1914, the defendant had to his credit $10.67; that to the 
first of August, 1914, the defendant did not have to his credit as 
much as $569.24. Witness was then showm a book, kept in the 
regular course of business at the bank and which represented drafts; 
that the entries therein w’ent to the general ledger and the checks 
not good at the time presented, went to the Paying Teller; witness 
was then asked to state what the said record showed with respect tp 
th checks of the defendant on July 10, 1914. Said book showed 
that twx> checks of the defendant, one for $228 and one for $341.24 
were turned down for insufficient funds; that the account to which 
he referred w r as an individual account of the defendant. 

. To all of the aforesaid testimony of the witness Shakelford, ob¬ 
jection was made by Counsel for the defendant; objection was over¬ 
ruled and exception noted. 
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^ ILLIAM H. Dorsey was called as a witness for and on 
-behalf of the United States, and, after being first duly sworn, 
testified substantially, as follows: 

That he was employed as Interest Teller at the Riggs National 

8 u i. 8118 was a ^ so a Notar y Public; that he brought certain records 
with him with reference to his work as a Notary Public, which rec¬ 
ords he produced, and the witness testified that they were kept by 
mu*’ ^be notice sent out was in the handwriting of himself. 
Theieupon the witness was asked with reference to entries referring 
to the checks of the defendant dated July 1, 1914, one for $228 and 
one for $341.24, to which objection was made by the defendant, 
through counsel, Mr. David, on the grounds previously stated, w r hich 
objection was overruled and an exception duly taken and noted. 
Witness testified that the record showed that on .July 1, 1914. he pre¬ 
sented two checks signed by the defendant, one for $228 and one 
for $341.24 to the American National Bank, Washington, D. C., 
and was answered by the Teller at said American National Bank in 
each case, “Not sufficient fundsthat the witness completed the pro¬ 
test and sent notice as follows: To Creed M. Fulton, 615 Colorado 
Building, W ashington, D. C., in each case. The checks w^ere there¬ 
upon exhibited to the witness, being Government’s Exhibits Nos. 8 
and 9, and he stated that he recognized the same by his initials; 
that he mailed the notice to Mr. Fulton. Witness w T as thereupon 
excused without testifying further. 

The Government gave in evidence a telegram, signed by the de¬ 
fendant, to Mr. F. M. Smith, Donnelly, Minn., dated July 22, 1914, 
stating at the same time that, while he understood the defendant did 
not contest the authenticity of the telegram, he did object on the 
ground that it was subsequent to the date laid in the indicment, 
wdiereupon Mr. David added: “And therefore incompetent evi¬ 
dence.” The telegram was marked Government’s Exhibit No. 16 
and, after having been examined by the Court was read in evidence 
as follows: 

F. M. Smith, Donnelly, Minnesota: 

Absence from City delayed receipt of letter until today. Draft 
will be sent Monday sure. Be patient. You will receive it. 

CREED M. FULTON. 

130 Thereupon, Clayton E. Emig, a witness sworn on behalf 
of the Government, gave evidence tending to prove that he 
appeared as counsel in the equity case of Smith against Baker; that 
July 12, 1913, after Frederick M. Smith came to witness’ office, wit¬ 
ness took him to Fulton’s office and Smith then employed Fulton 
as associate counsel; that a retainer of $200.00 was agreed upon and 
Smith then gave witness a check for $50.00, and Fulton a check for 
$50.00; that on the following Monday Fulton and witness finished 
the preparation of an intervening petition in behalf of the grand¬ 
children of Hiram R. Smith; that witness assisted Mr. Fulton until 
witness went abroad July 30, 1913, after which time the case was 
11—2889a 
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in Fulton’s hands; that on witness’ return from a trip to New Or¬ 
leans, about the first week in December, 1913, witness met Fulton 
on the street and Fulton said the Smith case was settled and the 
money had been sent out to Mr. Smith; Fulton stated in that con¬ 
versation that he had not charged any additional fee; that about the 
20th of December, 1913, witness received a letter from Smith and 
took it to Fulton’s office and Fulton read it. The letter was offered 
in evidence and objected to by the defendant, as being an occurrence 
subsequent to the date laid in the indictment, which objection was 
overruled and exception taken and duly noted. The letter was read 
in evidence as follows: 

“The St. Anthony and Dakota Elevator Co., 

General Office, Minneapolis, Minn. 

Donnelly, Minn., Dec. 19, T3. 
Mr. C. E. Emig, Washington, D. C. 

Dear Sir: On the 18th of last month, Mr. C. M. Fulton wrote me 
and enclosed a statement of the amount of money he had received 
from C. A. Baker, and he asked me to send him a statement as to 
how the money was to be distributed to the grand-children. And I 
at once sent him this statement with the understanding he would 
forward the checks to me upon receipt of my letter as he claimed in 
his letter to me he would do, but as yet I have heard nothing from 
him in any way and I have since wrote him about the matter and 
heard nothing. Now all parties concerned in this matter is getting 
very anxious to know why they do not get their share of the money 
that was turned over to Mr. Fulton. I would be very glad to have 
you look into this matter and see why this money is delayed and let 
me know. Hoping to hear from you soon, I remain, 

Yours very truly, 

(Signed) F. M. SMITH.” 

131 that witness gave the letter to Fulton and he read it; that 
when Fulton read the letter he said he had sent the statement 
and the money to Mr. Smith; that this conversation took place a few 
moments after witness received the letter; witness did not see Fulton 
again until after witness received a second letter from Smith about 
the 28th or 30th of December; witness took this second letter to 
Fulton, who read it, but witness cannot find it; witness thereupon 
stated he could not remember, without refreshing his recollection, 
when he next saw Fulton and was thereupon shown a letter from 
F. M. Smith to witness dated January 9, 1914, to which the defend¬ 
ant objected on the ground that it was not competent to refresh the 
recollection of the witness in that manner, which objection was over¬ 
ruled and exception taken by the defendant and duly noted; witness 
thereupon stated that to the best of his recollection he gave Fulton 
each letter he received from Mr. Smith and Fulton stated in re¬ 
sponse to it that he had sent the money by a bank draft, but when 
witness asked him upon what bank he refused to tell witness ; to save 
the defendant’s exception the defendant renewed objection to the last 
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statement of the witness as tending to prove an act subsequent to the 
date of conversion alleged in the indictment and noted an exception 
to the reception of said statement in evidence. Witness stated he 
saw Fulton in July 1914 after Mr. Smith came to witness’ office; that 
on that occasion witness went over to Fulton’s office and asked him 
if lie settled with Smith and Fulton stated he had; witness heard 
nothing more until October 1914 when witness gave him a letter 
which witness had received and witness gave the letter to Fulton; 

it ness was thereupon asked if Fulton read the letter and the de¬ 
fendant objected to the question as calling for testimony respecting 
a letter which passed between witness and one Cherry, who was at¬ 
torney for Mr. Smith. The Court ruled that if the letter was a 
communication from Smith or his attorney and elicited from Ful¬ 
ton an answer, all going to show an intention or course of conduct 
it was admissible, to which ruling the defendant excepted and the 
exception was duly noted. Witness then stated that he received two 
or three letters from Mr. Cherry but he is not sure whether 
132 the conversation now in his mind took place at the time 
witness gave Fulton the first letter or the second letter. Wit¬ 
ness was thereupon asked to state the conversation to which the de¬ 
fendant objected as calling for matters transpiring subsequent to the 
date of the alleged conversion and as being in respect to matters tak¬ 
ing place between Smith and his attorney, Mr. Cherry. The ob¬ 
jection was overruled and exception taken and noted, and the wit¬ 
ness answered that Fulton was shown the letter that Cherry wrote 
witness, stating that Fulton had given Smith checks in July which 
went to protest, and Fulton then stated to witness that he had won a 
judgment for $5,000., in Norfolk, Virginia, and would have funds 
with which to take up the amount due Mr. Smith in a very short 
time. 

On cross-examination witness gave evidence tending to show that 
he was the attorney who started the equity proceedings referred to 
in this case; that witness represented Mrs. "Harriett S. Smith; there¬ 
upon witness was asked to state who Harriett S. Smith was, to which 
the Government objected. The Court ruled that the question was 
improper notwithstanding the witness Wheatley had been examined 
touching the equity proceeding for the purpose "of laying the founda¬ 
tion for asking \Y heatley whether or not there had been an adjust¬ 
ment between him and Fulton representing adverse parties in the 
litigation, although the Court is of the opinion that the Govern¬ 
ment examined Mr. Wheatley, without objection, more fully in 
respect to the equity proceeding than was necessary to lay the founda¬ 
tion referred to, to which ruling the defendant excepted and said 
exception was duly noted. The defendant by his counsel stated the 
ground of his exception to be that the Government examined the 
witness Emig in regard to the equity proceedings in his examina¬ 
tion in chief and the question now propounded in germane thereto, 
and further that it is proper cross examination to test the recollec- 
lection of the witness and to show the relationship of the parties in 
reference to the names set out in the indictment. The question was 
excluded and exception duly taken by the defendant and noted by 
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the Court, Witness was thereupon asked how far he proceeded as 
attorney in the Harriett S. Smith Suit, Equity No. 27,69<, 
133 and the question was excluded on objection by the Go\ em¬ 
inent, to which ruling the defendant excepted and the ex¬ 
ception was duly noted. Asked whether or not a paper shown the 
witness was the decree passed in the cause, the question was ex¬ 
cluded on objection by the Government that the decree in the cause 
was matter of record and could be proved as such, to w^ch ru mg 
the defendant excepted and the exception was duly noted. W dnesh, 
upon further cross-examination stated that he was employed b> 
Frederick M. Smitli in behalf of the grand-children of Hiram K. 
Smith in 1913 and witness still regarded himself as attorney inur- 
tue of said employment. Asked if he was not the attorney for Fred¬ 
erick M. Smith, the complaining witness in this case, whereupon 
the Government objected, which objection the Court sustained, to 
which ruling of the Court an exception was taken and duly noted on 
the minutes, and after which ruling and exception the Court then 

s&id * 

“Mi\ Archer, if that is a mere independent question, not to be fol¬ 
lowed by anything else, and asked for what might be an entire y 
different purpose, the mere purpose of drawing the inference ot bias, 

it might be admissible. , . T a 

To which Mr. Archer replied: “That is one theory, but I do not 

understand that is why they ask this question. I do not see the 

relevancy of it.” ,. » 

Whereupon the Court said: “Well, that question may be 

answered for what it is worth, and then we will take care of the next 

^Asked if he had not been retained by Frederick M. Smith, as at¬ 
torney in the interpleader suit filed March 5, 1915, being Equity 
Cause No. 33,279 and being entitled Creed M. Fulton against Charles 
V Baker, et al., the question was excluded on objection by the Gov¬ 
ernment. to which ruling the defendant excepted and the exception 

was duly noted. „ , . Al , - . . «. 

Thereupon, out of the heanng of the jury, the defendant offered 

to show by cross-examination of the witn&ss Emig, as follows: That 
Harriett S. Smith, his client, named as plaintiff in Equity Cause No. 
27 697. was never the wife or widow of Hiram R. Smith, the testator 
fn a certain Will referred to in the intervening petition offered by the 
Government, when Frederick M. Smith was on the stand. Also 
that during the progress of Equity Cause No. 27,697, or after the 
final decree therein, the witness Emig solicited Frederick M. Smith 
J7 client or attempted to represent Frederick M. Smith in 
134 said Equity Cause; that Justice Anderson refused to permit 
witness to represent Frederick M. Smith upon the ground 
that the interests of said Smith conflicted with the claims and pre¬ 
tentions of witness’ former client Harriett S. Smith; that notwith¬ 
standing the action and admonition of Justice Anderson witness has 
entered his appearance for Frederick M. Smith in the interpleader 
suit of Creed M. Fulton against Charles A. Baker, et al., filed March 
5, 1915, in which said Smith is included as a party defendant. The 
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offer of the defendant and leave of Court to so cross-examine the 
witness was rejected and refused and the defendant excepted, which 
exception was duly noted. 

Thereupon, in the presence of the Jury, witness, on further cross- 
examination, stated that $100 was not all he received as compensa¬ 
tion in the equity proceeding; that he had not so testified; that he 
now says that when Mr. Smith informed him that Fulton had 
charged $447, or $*250 additional fee to the retainer paid by F. M. 
IFmith, witness went to Fulton and brought that to his attention and 
Fulton gave him an additional $125, or $127 of the $250 additional 
fee charged; that the $100 came to witness from Smith in two 
checks of $50 each; that the checks are here exhibited to witness 
were received by him from Fulton and were Fulton’s checks and 
the money called for therein was paid to witness; witness stated that 
the said checks aggregate $110. 

The Government, at this point, having rested its case, the Jury 
was excused, and the following proceedings were had: 

Thereupon Counsel for the defendant moved that the United 
States be required to elect upon which count of the indictment the 
Government will ask for a conviction, on the ground that the indict¬ 
ment purports to charge four separate, independent and distinct 
offenses, growing out of one and the same transaction and act. I will 
make this separately, so as to get your Honor’s ruling. 

Mr. Archer: We elect to stand on the embezzlement counts, but we 
claim that w r e should not be made to elect between the two embezzle¬ 
ment counts, the first and third counts, for reasons I will state to 
your Honor later. 

The Court: Mr. David, the Court thinks, that the Government con¬ 
cedes all that you are entitled to. 

Mr. David: Then there will be a verdict of not guilty on the 
second and fourth counts? 

Mr. Archer: We elect to stand on the other counts. 

135 The Court: The Court will take care of that. 

Mr. David: Which counts do you elect to stand on? 

Mr. Archer: The first and third. 

The Court: That disposes of that. You cannot require them to 
stand on one of several varying methods of charging the same offense. 
They elect to stand on the first and third counts. 

Mr. David: And we move the Court to direct the Jury to return a 
verdict of not guilty as to the second and fourth counts. 

The Court: At the proper time the Court will give an appropriate 
instruction to the Jury, to the effect that the second and fourth 
counts are eliminated from consideration. It does not require a 
motion to have that done; the Government having elected to stand 
on the other counts, the Court will direct the Jury that they are not 
to consider them. 

Mr. David: And a verdict of not guilty entered? 

The Court: They are withdrawn entirely from the consideration 
of the Jury; they are eliminated from the case. 

Thereupon the defendant moved the Court to further require the 
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Government to elect upon which one of the two methods or ways 
charged in the first and third counts of the indictment the United 
States will claim a conviction; that is to say, whether the United 
States claims that the defendant committed the offense of embezzle¬ 
ment by feloniously and wrongfully converting the money to his 
own use; or, secondly, whether he feloniously and fraudulently took, 
made way with, and secreted the same with intent to convert the 
the same to his own use, which respective motions were 

136 overruled and exception taken and duly noted on behalf of 
the defendant. 

Thereupon the defendant moved the Court to strike out all the 
letters written by the defendant and the alleged oral statements of 
the defendant made after the 13th day of Noveml>er, 1913, the date 
of the alleged commission of the offenses set out in the indictment, 
upon the grounds that the same are incompetent and inadmissible 
as tending to show the alleged wrongful, felonious or fraudulent in¬ 
tent of the defendant as of November 13, 1913, the date of the alleged 
commission of the offense charged in the indictment. The same 
motion in respect to the two checks of July 1, 1914, the effect of the 
admission into evidence- of the said two checks being to attack the 
defendant’s character and to show moral turpitude of the defendant, 
under the claim on the part of the Government, of attempting to 
show intent of the defendant as of November 13, 1913, by subse¬ 
quent acts or conduct on the part of the defendant, which motions 
were separately overruled and exceptions severally taken and noted 
on behalf of the defendant. 

The defendant further moved the Court to instruct the Jury 
to return a verdict for the defendant on the first and third counts 
of the indictment, on the following grounds: First, that the United 
States has failed to prove a wrongful conversion to the defendant’s 
own use of the money alleged in the indictment, or that the defend¬ 
ant did fraudulently take, make way with, or secrete the money 
alleged in the indictment with the intent to convert the same to 
his own use. Second ground, that the allegation in the indictment 
is that the defendant wrongfully or fraudulently converted money 
to his own use, whereas the Government’s evidence is that, if he 
converted anything, it was two checks of IT. Winship Wheatley, not 
money. Third, that the Government has failed to prove that, either 
the checks or the money belonged to the persons named in any 
count of the indictment: the Government has failed to prove owner¬ 
ship in said persons, which motion was overruled and exception 
taken and duly noted on behalf of defendant. 

137 Whereupon, the jury was recalled. To prove the issues 
on behalf of the defendant, Creed M. Fulton, the defendant 

in the case, was sworn as a witness in his own behalf, and gave evi¬ 
dence tending to prove, as follows: 

That he is the defendant in this case; that he is 52 years old, 
and had resided in the District of Columbia since 1889, and had 
been a member of the Bar of the District of Columbia since 1893 or 
1894; that he had been practicing in the District of Columbia con- 
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tinuously since 1893 or 1894; that during that time he had been 
a member of the firms (1) of Fulton & Edwards; (2) Leekie & 
Fulton; (3) Leekie, Fulton & Cox; (4) Fulton & Wempler; and 
(o) Fulton & Cabell; that he was married; that he knew Frederick 
M. Smith, first became acquainted with him in the early part of 
July, 1913, when his professional relations with Mr. Smith began; 
that he prosecuted certain phases of litigation which had been’ de¬ 
scribed in connection with the recovery of moneys from Mr. Wheatr 
ley; that Smith first gave witness a check for $50 on account of a 
$100 retainer which he was to pay witness; that after Mr. Smith 
returned to his home, witness received a check for an additional 
$50; that witness, in the prosecution of the case entrusted to him, 
recovered by way of compromise, the amount of the checks received 
from Mr. H. Winship Wheatley; when Smith first employed wit¬ 
ness, he claimed to witness that he was representing himself and 
others; that he had $1 interest in the matter of his father’s estate 
under his father’s will; that he also represented his other brothers 
and sisters who had with him a like interest of $1 each in the estate, 
and that he also represented the grandchildren then living; that the 
result of the work which defendant had done was the recovery of 
$815 and some cents; and also in securing the entire interest of the 
residue of the trust estate which remained in the trustee; that he 
recovered $815 and some cents in checks; that one of the checks 
was delivered to the defendant on the 10th day of November, 1913, 
the second on November 13, 1913; that he fully advised Mr. Smith 
of the nature of the proposed compromise when the first suggestion 
of compromise was made by Mr. Wheatley; that he thought 
138 he advised Mr. Smith thereof October 17’ but was not sure, 
but the letter in evidence would show. 

Whereupon defendant was handed letter marked Defendant Smith 
No. 2, dated November 4, 1913, which he identified as a carbon 
copy of letter he dictated to a young man who was in witness’ office 
at that time as stenographer, clerk, and typewriter, whose name was 
Andrew W. Bennett; that said clerk wrote the letter ond witness 
signed the original thereof and turned it over to said clerk for 
mailing as was his custom in all matters of correspondence; that 
the said clerk, after a letter had been dictated to him, would write 
it up, bring to witness, and witness would thereupon sign it, and 
said clerk would hike the letter and forward it; that the carbon 
copy of letter exhibited to and identified, witness stated was a carbon 
of the original letter written and signed by him. Thereupon the 
carbon copy of said letter was offered in evidence, and objection be¬ 
ing made thereto, the offer for the time being was withdrawn. 

Witness further testified that Mr. Smith when he first came to 
Washington the early part of July, 1913, remained in Washington 
a number of days—some four or five days; during which time he 
was at the office of witness every day, spent the greater part of the 
greater number of those days at witness’ office in conference with 
witness about the matter. Mr. Emig was usually present at those 
conferences; there were perhaps two or three times Mr. Smith came 
to the office alone, in advance of Mr. Emig; that on such occasions 
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Mr. Emig would later come in and join; that during those confer¬ 
ences witness discussed with Smith not only the people be claimed 
to represent, their interests in the estate, but the status of the estate 
at that time, which was a complicated one, because of certain decrees 
that had previously been passed respecting same; and further dis¬ 
cussed the possibility that the entire trust estate would be absorbed 
in the payment of the claim which had been made against said 
estate bv the administrator of the estate of Harriet S. Smith, in 
the event we were unable to accomplish what Mr. Smith de- 

139 sired; that prior to November 4, 1913, witness had a con¬ 
ference with Mr. Smith in reference to what should be done 

with the money which was expected to be received; that said con¬ 
ference was at the office of the witness one morning when Smith 
first came to Washington and employed defendant; that on said 
occasion, while he and Smith were sitting in the private office of 
defendant discussing the matter, witness asked Smith, if, in the 
event, he was successful in getting hold of the fund he would be 
willing to permit witness to use the same for a short time, as he 
needed money by reason of the fact that he had lost considerable 
money, and that in his endeavors to pay what he owed as a result 
of such losses, he found it difficult to get money at all times when 
needed with which to meet his obligations as they came in upon 
him; that in response to such a request, Smith agreed to let witness 
have the use of said money for a short time if he was successful in 
recovering it; that subsequent to that time, to-wit, on November 4, 
witness called that matter to Smith’s attention when he wrote Smith 
the letter dated November 4th, which had been introduced as an 
exhibit, which last answer was, on motion of the Government, 
stricken out and to the action of the Court in striking out the same 
the defendant took exception, which was duly noted on the minutes 
of the Court. 

Whereupon, by consent, the witness was withdrawn for the time, 
and Andrew W. Bennett was sworn as a witness on behalf of the 
defendant and testified and gave evidence tending to prove that he 
is a law student in Georgetown University, temporarily employed by 
Mr. Guy and Mr. Sinclair; that he was employed in November, 
1913, by the defendant, at 615-61 6 Colorado Building; that he was 
employed by defendant from about the first of May, 1913, to the 
middle of January, 1914. Whereupon, witness was handed carbon 
copy of the letter dated November 4, 1913, marked Defendant, 
Smith No. 2, and stated that he first saw said copy on November 4, 
1913 ; that Mr. Fulton dictated it to him and he took it down in 
shorthand; that he was not a shorthand reporter, but a stenographer; 
that he took the letter down in shorthand and wrote it up 

140 on the typewriter; that the paper was a carbon copy of a 
letter addressed to Frederick M. Smith; that the original was 

mailed to Frederick M. Smith by the witness; that Mr. Fulton signed 
tie original on November 4, 1913, immediately upon its being 
written ; that the address of the original was shown in the carbon 
copy; that he put the original in the United States mail in the City 
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of W ashington; and on cross-examination witness stated that he was 
employed by Mr. Fulton from about May 1, 1913, to Jan. 15, 1914; 
that he was the only clerk in Mr. Fulton’s office at that time; that 
he wrote all the letters and that he habitually used the kind of 
paper on which the carbon copy was made; that he used the par¬ 
ticular machine with which he wrote that letter the whole time he 
was in the employ of Mr. Fulton; asked if there were anything about 
the paper which enabled him to say that he wrote it, witness an¬ 
swered, only the fact that it was written and from the fact of the 
spacing at the top and the spacing between the close and “Very 
respectfully ’; that he generally double-spaced the caption and then 
put three spaces; that he presumed such spacing might be observed 
by others; and that the form as described would not alone enable 
him to say that, the letter was written at the time it appeared; that 
carbon paper is all the same and that the carbon used in this case 
would not enable him to distinguish; asked what there was about 
the copy which enabled him to say he wrote that particular letter, 
witness testified .that he remembered writing the letter and remem¬ 
bered the contents; he could not remember any other letter written 
on that day; that his stenographic notes were kept possibly a couple 
of weeks after the book was used up and then thrown away; that 
he could not tell when that was; that in order to say that he wrote the 
letter, it is necessary for witness to draw on his recollection of the 
contents; that copies of the letters he wrote he always wrote on 
second sheets, that is on legal cap, as there was no letter-size sheets; 
the carbon was a little light most of the time; that there were other 
sheets of the size on which the carbon copy was made, but such size 
sheets were not used in the originals, only for the copy; and that 
he habitually used that kind of paper for the carbon copy; 
141 that all letters were mailed by the witness immediately upon 
being written; and that witness deduced that he mailed the 
letter because he was in the habit of mailing all letters as soon as writ¬ 
ten; that he had no recollection of mailing that particular letter 
other than that Mr. Fulton signed all letters upon their being writ¬ 
ten, and witness immediately stamped, put them in envelopes, and 
sent them off. 

On redirect examination the witness stated that there w T ere a 
number of peculiar features about this particular case of Smith 
against Baker that would tend to make a person remember it; that 
witness had been studying law r , this being his third year; that he 
knew Mr. Smith; that he was 22 years of age. 

Whereupon the defendant again offered the carbon copy of said 
letter, dated November 4, 1913, in evidence to show the actual course 
of dealing between Mr. Smith and Mr. Fulton and for the further 
purpose of directly affecting the credibility of Mr. Smith, and for 
the still further purpose of bearing directly on the question of intent. 
The said carbon copy was excluded by the Court, to which ruling 
the defendant noted an exception upon the minutes of the Court. 

Witness thereupon stated that United States two-cent stamps were 
used in mailing this letter. As to his independent recollection of 
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having mailed the letter, witness stated that all letters were mailed 
by him; they were put in envelopes immediately upon being signed, 
and stamped, and he took them right out to the chute and mailed 
them on the 6th floor of the Colorado Building;—the chute was 
around by the elevator shaft; that he always mailed the letters and 
none of them ever stayed around there even for a short time; that 
the original letter had the letter heading of Mr. Fulton thereon, his 
office address.and so had the envelope; that the letter never came 
back to the knowledge of the witness; that during the time witness 
was working for defendant he gathered up the mail in the morning 
when he first went to the office, glanced over the letters, and put them 
on defendant’s desk; letters were delivered to witness and he took 
them to Mr. Fulton; if a letter happened to be mailed without 

142 a U. S. stamp on it, it would come back with a rubber stamp 
“no stamp” or something like that; this letter of November 

4, 1913, never came back to the knowledge of the witness; that wit¬ 
ness had not since seen the original letter of November 4, 1913, and 
never saw the carbon copy after that date other than going through 
the files at that time; that his attention was called to the carbon 
after November 4, 1913, about a month or six weeks ago. 

On further cross examination witness testified that it was brought 
to his attention by Mr. Fulton; he gave witness the carbon copy and 
asked him if he remembered writing it; after reading it, witness 
stated that he recalled it; that the typewriter he wrote it upon was 
the Underwood; witness repeated that about a month or six weeks 
ago he was asked whether he had ever seen the letter before, and 
recalled that he had and that he did not know when he had seen 
the letter in the files other than when he went up to see Mr. Fulton 
about six weeks ago; and that is the first time he recalled seeing 
this letter other than when he filed it; that he filed it immediately 
upon its being written, which fact he remembered only to the extent 
that witness filed all the letters in that case and every other case. 

Whereupon Mr. Lambert renewed his offer of said letter in evi¬ 
dence, to which the Government objected. 

The Court: It is not established, and I give you an exception. 

Whereupon the defendant resumed the witness stand and testified 
substantially as follows, on direct examination: 

That he thought he wrote Mr. Smith, after November 4th, 1913, 
the letter of November 18, 1913, which letter defendant then identi¬ 
fied and advised Mr. Smith he had collected the money in compro¬ 
mise, enclosing with said letter a statement showing the moneys 
received; that there was nothing more between Mr. Smith and wit¬ 
ness, except that he received a letter from Mr. Smith in response to 
letter of November 18th, in which Mr. Smith gave the correct names 
of all the parties he represented and himself, and who had an inter¬ 
est in the moneys collected; that in that letter was given the name 
of Ralph Smith, the name of Ford Smith was not mentioned, 

143 and witness never heard of the name Ford Smith until the 
indictment in this case was brought; that there was nothing 

further between the witness and Smith until April 6, -1914; witness 
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was then shown letter dated November 21, 1913, which he had 
received from Mr. Smith, and stated that that was the letter Smith 
had written in response to the letter of witness dated Nov. 18th; 
that in that letter of Smith’s dated Nov. 21, 1913, appears the name 
R^lph Smith, but the name of Ford Smith does not appeal* 
therein; which letter was thereupon read in evidence and marked 
defendant’s Exhibit Fulton No. 12. 

The letter dated April 6, 1914, Government’s Exhibit No. 6 was 
then exhibited to witness, whereupon he testified that the occasion 
of his writing said letter was partly mentioned in the first line 
thereof; that Air. Charles A. Baker, trustee of the estate, told witness 
that he had received a letter from Smith inquiring about the matter 
which led witness to believe, that as he had borrowed the money and 
had kept it longer than he had any idea he would need it, or would 
keep it, that Smith was growing uneasy about the possibility of the 
witness paying it back, and for that reason Mr. Smith had written 
Mr. Baker to make some inquiries. Witness appreciated what Mr. 
Smith had done; that he owed him the money and had not been 
able to pay it back, because collections were poor, money matters 
were tight, and he had been disappointed and felt that Mr. Smith 
had been disappointed; that he was anxious to pay the money back 
and expected to pay it back just as soon as he got it, and he expected 
to get the money soon. 

Witness (continuing): I wrote that letter to Mr. Smith, and it 
did not state the fact. I expected to have the money and in a very 
short time, I expected that I could pay Air. Smith the money; to 
prevent him getting unnecessarily uneasy, instead of asking him for 
more time, as I ought to have done, I wrote that letter, making the 
statements as they appear therein, so as to relieve him of any un¬ 
necessary uneasiness about what I was going to do about repaying 
the money he had let me have. In June, 1914, Mr. Smith came to 
AA ashington; as he stated to witness, he was taking his vaca- 
144 tion, and he was in my office sometime between the middle 
of June and the first of July; on that occasion I made a pay¬ 
ment to Air. Smith; that at that time the loan feature was not dis¬ 
cussed because it was not necessary; it was a quastion of my discuss¬ 
ing with him when I would be able to repay the money, and we dis¬ 
cussed that and he was agreeable about it and accepted the settlement 
that we then entered into; that in that settlement witness paid Smith 
$120 in cash, and gave him two checks dated July 1, which he was 
to take home with him, and which have been offered here in evi¬ 
dence. Of the $120 then paid, $90 was to be applied directly on 
and was deducted from the principal which left the amount repre¬ 
sented by the two checks as the actual balance due Mr. Smith at 
that time; that $30 thereof was paid to Smith as interest on the 
entire amount $815., from November 1913; that from the $815 col¬ 
lected, witness deducted the $250 additional fee; that the interest 
was counted on the entire amount collected by witness, it was a sort 
of liberal arrangement because witness had used the money longer 
than he expected, and by reason thereof did not undertake to figure 
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down on a small ordinary basis of interest, as Mr. Smith had been 
indulgent in the matter; nothing was said about hotel bill on that 
occasion, and Mr. Smith never presented any bill or suggested any¬ 
thing of the kind on that or any other occasion, and the first that 
witness heard about the hotel bill, was from Mr. Smith on the stand 
at this trial; that the next time witness saw Mr. Smith was on 
December 7, 1914, Monday evening about 5:30 o’clock when he 
came to the witness’ office; that when he came in, there were two gen¬ 
tlemen in the office, and after they left witness shook hands with 
Mr. Smith. 

Witness (continuing) : That on that occasion Mr. Smith advised 
the witness that he had been to the District Attorney’s office and 
had been before the Grand Jury; that he had called at the office of 
the witness upon his own (Smith’s) election; that witness did not 
know until he walked into his office that Smith was in the City of 
Washington or anywhere this side of Donnelly, Minnesota; that he 
came to the witness’ office on Monday December 7th; that he told 
witness what he had stated to the District Attorney; that on that 
occasion witness called to Smith’s attention the fact that he had 
loaned the money to witness. 

145 Mr. Lambert: Mr. Fulton, did you ask Mr. Smith on the 
occasion of December 7th whether or not he had told the 
District Attorney or Mr. Given that this money had been borrowed 

%j ** 

bv you or was a loan? 

%j *. # 

Witness: I asked him such a question. 

Mr. Lambert: What did he sav? 

Witness: He said he had not. 

Tn reference to $100 sent hv Smith to Fulton for the purposes of 
appeal, but which came too late and which it is claimed Smith 
agreed to allow on account of fees, witness stated that Mr. Smith 
voluntarily explained that there was some misunderstanding in the 
mind of Mr. Given of the District Attorney’s Office about the $100. 

After he explained to me that he had been to the District Attor¬ 
ney’s office and before the Grand Jury, I asked him if he stated to 
the District Attorney and to the Grand Jury that it was a loan, to 
which he replied, “No.” I then asked him why he did not do it, to 
which he replied, that Mr. Given did not ask him the question; to 
which I replied, “Well, as you knew the circumstances and knew the 
facts, why didn’t you voluntarily make the statement,” to which he 
replied, “I did not think of it.” I then asked him the question 
when he was going to leave town. He told me that night, the 
night of December 7th. I then asked him if he would not write to 
the District Attorney a letter that night, explaining to the District 
Attorney the matters which he said he had not explained with re¬ 
spect to this matter, to the effect that it was a loan, so that the Dis¬ 
trict Attorney would know the facts about it and govern himself as 
to whether the matter should go any further or not. He said he 
would; that he would be glad to do it. I then turned and wrote the 
letter explaining the very matters in the face of the letter which he 
stated to me had not been explained to Mr. Given, or to the Grand 
Jury by him; that letter embodied the references to those very 
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items that he stated to me had not been explained. After the letter 
was written I handed it to him and he signed the original. It was 
folded up and he put it in his pocket with the distinct promise or 
statement that he would mail it to Mr. Laskey that night before he 
left town. After he had signed the original, I then asked 
146 him to sign this carbon copy for me, so that I could have the 
carbon copy of it with his signature thereon. There were 
two words omitted in the writing, not being much of a typewriter 
myself, the word “be” in one of the lines and “you” in another. ’ 
had him insert those words in the body of the carbon copy in his own 
handwriting. He signed it and left my office. The next morning 
shortly after I got to my office, which was the 8th, about 9 o clock, 
Mr. Smith again came in just as unexpecetdly as he had the even- 
ing before. I supposed lie had gone home. I saw him again on the 
morning of December 8th; I had not called him. I supi>osed when 
he left my office the night before he was going to leave for home, as 
he had so stated. Asked whether there was any contract or arrange- 
ment entered into between witness and Smith on December 8th, 
witness stated that the note which witness executed and delivered to 
Mr. Smith w T as delivered on Decern her 7th w T hen he was in witness 
office. Witness had not seen it since, and has never seen it since he 
took it awav. Witness denied that he ever received the letter and 
never received the note back which Mr. Smith stated he had written 
on December 11th and in which he had enclosed the said note; wit¬ 
ness denied that he had ever received either of the letters which 
Smith testified lie wrote December 11th and never saw them until 
he saw the copies as introduced when Mr. Smith was on the stand1 
that on December 8th Mr. Smith was in witness’ office perhaps 80 
minutes or three quarters of an hour in the morning; that in the 
afternoon of that date he came back to the office of witness about 5 
or 5:30 and stated to witness that he had been to the District Attor¬ 
ney’s office and he stated at that time that he had explained the matr 
ters to Mr. Given, contained in the letter of Dec. 7th and had asked 
Mr. Given to drop it, and that Mr. Given was about, to drop the matr 
ter, when Mr. Laskey came along and stated that it had gone so far 
that he could not drop it; that witness had not seen Mr. kmith 
since then until here at the trial, to-wit, on February 25th; that he 
had had no conversation with him since December 8, 1914. 
as to what witness stated to Emig about sending the money or draft 
to Smith witness stated that after he had written the letter of April 

6, 1914, to Frederick M. Smith (a day or two after that he 
147 thought) and before Smith had replied to that letter, Mr. 

Emig came to the office of witness; it was at that time and not 
until then that he stated anything to Emig about sending drafts or 
money to Smith. Mr. Emig’s memory was in error when he stated 
that that conversation occurred between him and the witness in De¬ 
cember; witness denied that he told Mr. Emig he had not charged 
Smith any additional fee; he asserted on the contrary that he 
charged Smith $250 additional and paid to Mr. Emig $125, or one- 
half of that amount. 

Mr. Lambert: May it please the Court, coming back to the letter 
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of April 6th, I desire to go into the motives and intentions on the 
part of the witness surrounding the writing of that letter, what actu¬ 
ated the writing of it, and I propose to show that it was merely a 
mistaken effort to gain a little time; that he was embarrassed at not 
having l>een able to pay the money hack in the time expected. I 
offer that evidence on the subject directly of intent and of showing all 
the surrounding circumstances and what was the real cause of the 
writing of that letter which stilted some things inaccurately, which 
offer of proof was rejected and excluded by the Court and an excep¬ 
tion noted upon the minutes of the Court. 

Mr. Lambert: I will ask you, if at the time you borrowed this 
money, as you have outlined and stated, in November, 1913, you had 
any intent whatsoever of any kind of any wrongful conversion of the 
money? 

Witness: Why, none whatever in the world. 1 used it because I 
believed Mr. Smith had given me permission and the right to use it, 
and I believed at the time that Mr. Smith had the right to do it. I 
expected then, as I have expected at all times since, to pay every 
dollar of it with interest. 

Mr. Lambert: Did you have any intent to fraudulently take, 
make way with, or secrete that money at that time? 

Witness: Not the slightest in the world; and I never secreted any 
of that money or any part of it, nor did T secrete any fact in refer¬ 
ence to the fact that I had received it and had it, either from Mr. 
Smith or from any one else. 

Mr. Lambert: Did you have any intent of fraudulently taking 
this money to convert it to your own use? 

148 Witness: None whatever. As I stated at that time I be¬ 
lieved 1 had the right to use it by reason of my understanding 
with Mr. Smith. 

On cross examination witness stated that he had the understand¬ 
ing to l>orrow the money from Frederick M. Smith in July, 1913; 
that on that occasion Smith was in Washington four or five days and 
witness' acquaintance with him then covered that period; that Smith 
then claimed to represent himself, his brothers and sisters and a 
number of grandchildren of Hiram Smith; that some of said grand¬ 
children were minors; witness first learned that the equity case might 
be compromised, beyond question, about the time of his letter of Sep¬ 
tember 23, 1913 (R. 240-241). Witness’ attention was called to a 
statement in his letter to Smith, dated September 23, 1913, as fol¬ 
lows: “If we win in these proceedings, it will be after some months 
of litigation which will involve some additional expense to that 
already incurred, and the grandchildren will then have to wait some 
17 years before the funds would be turned over to them.” Refer¬ 
ring to said statement (241) witness said if they did not succeed in 
getting the money by the compromise they would have had to wait 
that long under the terms of the Will; witness said this was the first 
suggestion of compromise he had from Wheatley, but it was not the 
first suggestion of compromise that had been considered between 
himself and Smith; that before the letter of Septembr 23, 1913, he 
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and Smith had discussed the matter of how they might devise a way 
by which the transfer of the estate held in trust might be brought 
about; this discussion was in July, 1913;witness received a re- 
149 ply to said letter, from Smith, dated September 25, 1913, 
and no doubt noticed the statement that “owing to the fact 
that this is liable to be a long drawn out case, I am willing to meet 
Mr. \\ heatley half way and make settlement for one half of the 
funds now on hand, $1,620.” Witness stated, that they all under¬ 
stood or had in mind, that it might be a long drawn out matter, but 
they hoped it might be otherwise; that of course witness knew then 
that Mr. Smith expected the money in case of compromise, but wit¬ 
ness also knew that if he made the compromise he could have the 
use of the money under his arrangement with Smith (243) ; that ar- 
langement was made in July, 1913, during Smith’s first visit here; 
witness wrote the letter of October 17, 1913, containing the follow¬ 
ing: 

Mr. \\ heatley and I have finally reached an understanding 
whereby the case now pending can be settled, if it is agreeable to you 
and all other parties in interest, by allowing the administrator of 
Harriett S. Smith, deceased, to receive V 2 the funds now in the 
hands of the trustee, which will be a little over $800, and the balance 
will come to the grand-children. 

It is just a little hit difficult to determine what is the best means 
of getting this matter closed up so that everybody will be protected 
and, owing to the fact that most of the grand-children are minors, 
the question of how to protect the trustee in honoring this settlement 
is considerably involved. 

“It may be done in one of three ways: First,—by having a decree 
entered in the case wdiereby the rights of all of the grand-children 
w ho are parties to the suit or ought; to be, if thev are not already 
parties to the suit, letting said decree be in favor^of Elmer Lenox, 
but having an agreement, on the settlement, (not appearing in the 
record) that the trustee will pay to him only one-half of that fund 
and turn o\er the other one-half to the proper representatives of the 
minor grand-children; Second,—another w r ay will be for the parents 
of the grand-children to pay to Lenox directly the amount that he 
w r ould get under this settlement, leaving the funds in the hands of 
the trustee to be invested for the benefit of the grand-children until 
such time as same could be distributed among them. But this would 
mean years of waiting on the part of the grand-children before they 
could get any of their estate. This I would like to obviate.” 

Witness stated the contents of the letter were true and that it was 
impossible for him to borrow^ the money from Smith or anybody else 
before he got it, but if he got it, he understood from Smith that he 
could have the use of it. 

Witness received a reply dated October 21, 1913 (Exhibit 4) stat¬ 
ing: 

150 “I have yours of the 17th and note contents, and will say 
that I am very glad that you and Mr. Wheatley have come 
to a settlement as to the money in the trustee’s hands. Now I am in 
favor of the first plan you mention as it will settle up the matter 
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much quicker. You can have a decree entered in favor of Elmer 
Lenox, with the understanding that we shall get half the money now 
on hand.” 

Witness stated that he understood from that letter that Smith ex¬ 
pected witness to receive one-half of the money on behalf of Smith 
and those Smith represented; witness also understood that by “we” 
Smith meant those interested in the funds. 

Witness’ attention was called to the following extract from said 
letter: 

“I think this plan can be handled without very much difficulty, 
and I am sure it will be satisfactory to the rest of the parties inter¬ 
ested as they have given me a right to make a settlement the best way 
possible. When this settlement is made I want it fixed so I can get 
my money and expenses invested in this case taken out before it is 
divided among the other parties interested as I am the only one that 
put a dollar in the case.” 

Witness stated that from that statement he understood Smith 
wanted what expenses he had advanced to be deducted from the fund 
before any division was made of the fund; witness understood that 
he, witness, could have the use of the whole fund with no deductions 
until he repaid the whole amount. Asked if, when he received this 
letter of October 21, 1913, from Smith, witness wrote Smith a letter 
and called his attention to the bargain he had made to loan it to wit¬ 
ness; witness stated “Yes” that he wrote the letter of November 4th, 
1913. That witness also stated that lie w T rote defendant the letter 
of October 28, 1913, containing the following: 

“I herewith hand to you releases to be executed by you and your 
other brothers and sisters, and also by the grand-children of your 
deceased father, Hiram R. Smith. In the case of your children w T ho 
are very young, and perhaps unable to write their names, I should 
be glad to have you sign their names, to the release as their father, 
and in the case of such your children as are able to w T rite their own 
signatures, I should like to have you sign the same also with them as 
their father. The same I should like to have done by your brother 
and his children. The adult grand-children I will ask you to mail 
to each of them the release intended for them to sign and request 
them to sign and mail directly to me at their earliest convemence. 
T request you and your other brothers and sisters to execute and re¬ 
turn at the earliest possible date. As soon as I get these papers back, 
I hope to be able to get the Court to act upon this matter and close 
the affairs up. 

151 “The agreement that w*e have entered into is that after the 
legacy of $1.00 each has been paid to the children of your de¬ 
ceased father, the balance of the funds in the hands of the trustee, 
Charles A. Baker, shall be paid as follows: One-half to Elmer Lenox 
in full settlement of payment of all claims which the estate of Har¬ 
riett S'. Smith may have against the estate of your deceased father; 
the remaining one-half to be turned over to the grand-children at 
once.” 

Asked if in the face of that statement witness claimed the right to 
use the money that w^as to be turned over to the grand-children, wit- 
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ness answered “certainlybecause that letter only refers to the set- 

tlement between Mr. Wheatley and myself and not to the arrange- 

ent between Mr. Smith and myself, whereby witness was to have 
tne use of the money. 

Vi itness identified the carbon copy dated November 4, 1913, here¬ 
tofore excluded, as follows: 

“November 4th, 1913. 

Mr. Frederick M. Smith, Donnelly, Minn. 

Dear Sir: As everything between Mr. Wheatley and myself will 
ie closed lvithin the next few’ days, I am writing to say that if you 
have not changed your mind about letting me have the use of the 
money for a short time, as we talked when you were here, I shall be 
glad to use it, say for not over 60 days. Perhaps I will not want it 
for more than 30 days. Unless you write to the contrary bv the 16th 
instant I will take it that you are still willing for me to use the money 
for a while, which I will do, and again assure vou of my very great 
appreciation of your kindness in this matter, for it will be of |reat 

lehef to me at this time, as I am needing a little help financially to 
meet some pressing obligations. y 

As soon as the matter is closed, I will prepare statement of account 
and forward to you so you see just how the whole matter stands. 

ular I 1 am ankmg ^ *° T y ° Ur VGry gTeat kindness in this partio- 
Very respectfully, 


Said carbon copy was offered in evidence by the Government; wit¬ 
ness stated that Smith did not write him by the 16th of November 
i ko th &f? e was not still willing for defendant to use the money. 

12 if ent - t0 Smith the letter dated November 
lo, 1913 (Exhibit 5) with the statement thereto attached* 
attention was called to the following statement in said letter * 

As soon as I can get this information from you I will prepare 
the releases at once and forward same to you, together with the checks 
for the amounts payable respectively to you for the moneys you have 
advanced and for your expenses to Washington, and then for the 
amounts for you to distribute among the children and grand-children 
aforesaid. 

And w itness was asked whether, having received no response to the 
contrary by the 16th of November, to the witness’ letter of November 
4th, he witness, claimed that he had the right or then thought he had 
the right to use the money, and witness answered that he certainly 
thought he had the right; that the reason witness told Smith in the 
letter of November 18th, that he would send him, Smith, the money 
as soon as Smith returned the releases from the grandchildren was 
that witness figured he possibly would be in a position to refund the 
money by the time the releases were received; that the releases would 
require the time necessary to go to Minnesota and to return, or about 
the 30 days specified in his letter of November 4, 1913 (R. 252- 
253); that witness intended to send the money as soon as the releases 
13—2889a 
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were returned and witness got the money; that witness intended, 
when he wrote the letter of November 18, to apply the money to his 
own purposes, because he believed he had Smith’s consent to so use 
the money; asked if he intended to send it at once as stated in the let¬ 
ter, witness answered “Not in the letter, but as soon thereafter on the 
return of the releases, as I could’’; that he did expect to be in a posi¬ 
tion to repay the money within a very short time; that witness did 
not get the releases back by November 10th; that the releases referred 
to in the letter of November 18th, 1913, were not the releases he gave 
Mr. \v heatiey about November 10th, but the releases witness referred 
to in his letter of November 18, 1913, were releases for himself, which 
witness expected to get and have in hand before he paid the money; 
that in the meantime lie expected to use the money under his ar¬ 
rangement with Mr. Smith; witness never received a reply to his let¬ 
ter of November 4; and, as witness understood it, no reply was re¬ 
quired, and witness felt that he was justified in assuming that 
153 the bargain with Smith, for the loan of the money, held good, 
because he had heard nothing to the contrary by the 16th of 
November; that witness did not send Smith a promissory note at that 
time because he expected to have the money and to repay it within a 
very short time, and did not regard it as necessary to send a note and 
was not asked to do so; if he had had any idea the matter would have 
dragged so long before he got the money, or before he was in a posi¬ 
tion to repay it, he would have given a note at that time; of course, 
witness could have given him a demand note even though he in¬ 
tended to repay within a few days, but at the time such a thing did 
not occur to be necessary. Asked why he regarded it as necessary 
to give Smith a demand note December 7, 1914, witness stated he did 
to simply to put it in some final shape at that time as Smith was going 
back home and still had not the money; that he gave that note after 
he knew Smith had been before the Grand Jury, from what Smith 
told him; but, did not then regard it as necessary to give him a note 
because of the fact that he had been before the Grand Jury; the fact 
that he had been before the Grand Jury had not any weight what¬ 
ever with witness in connection with the giving of the note; it was 
at the time of giving the demand note that witness prepared the letter 
from Smith to the United States Attorney (Exhibit, Defendant, 
Smith No. 1) ; that the reason for preparing such a letter to the 
United States Attorney was as follows: 

Smith had explained to witness, when he voluntarily came to wit* 
ness on December 7, 1914, that he had not told the District Attorney 
anything about the transaction being a loan; that the reason why he 
had not so told the District Attorney was because he had not been 
asked; that the reason why he did not volunteer the information was 
because he did not recall it; whereupon as defendant knew T from 
what Smith had told him that Smith was going to leave the city that 
night, and would not see the District Attorney again, and that the 
Grand Jury might act within a few T days upon what had been pre¬ 
sented there, witness suggested that the letter be written to the Dis¬ 
trict Attorney so he could get the facts as stated; that Mr. Smith 
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1 u W t a !, to . I I 1 . ail the lett « r to Mr- Laskey that night. Witness was 
04 at that time preparing to settle with Mr. Smith; he expected 

, -“ettle with Mr. Smith then because witness had already 
.i , a totter and had it prepared in his desk; witness gave him a 

0 ^. 414 n0t f ?* that , tlme • aim P 1 y to close the matter up, because wit- 
nes> did not know how many days it would be delayed as he had 

«pTf ?,,i M ly e del T ln t, h . e matter; that witness wrote the letter him- 
l! . r ',- j 1 , read it over and adopted and approved it. The 
letter is Defendant’s Exhibit Smith No. 1, and was read to the Jury 
as follows: J 


December 7, 1914. 

Mr. John E. Laskey, U. S. Dist. Att’y, Washington, D. C. 

Dear Sir: There is one or two matters that I fear I did not make 
clear in the matter concerning Mr. Fulton’s settlement with me which 
I wish to make clear to you. 

The fiest is the $100., I sent Mr. Fulton for cost of appeal is fully 
accounted for by him in the statement of our settlement and there 
is no irregularity whatever about that. 

The second is I agreed to and permitted Mr. Fulton to keep and 
use the money as a temporary loan, And I feel this should be made 
clear before you go any further in the matter; hence I address you 
this note. W hen I was here last summer Mr. Fulton went over the 
matter with me and in anticipation of paying the loan he gave me 
the checks, he expecting at that time to be able to take care of them, 
paying to me part of the money. As I was not given a chance to 
fully explain this when I was talking with your Mr. Given this 
morning I feel that I should write these facts, otherwise a great 
injustice might be done Mr. Fulton, as well as an irreparable injury. 
If necessary, I would be glad to have you lay this letter before the 
grand jury in order that they may understand how the matter is. 

I may add that Mr. Fulton had made settlement with me and 
there is nothing more to the transaction. I called to see Mr. Fulton 
this afternoon late and found him ready to settle and in fact in the 
act of sending remittance of the balance due on the temporary loan. 

F. M. SMITH.” 

155 Witness stated that the statement in the letter “I may add 
that Mr. Fulton has made settlement w T ith me and there is 
nothing more of thr transaction” was true; that witness had given 
him the demand note and that is what the statement had reference to. 
Asked if the statement w r ere true that “I called to see Mr. Fulton 
this afternoon and found him ready to settle, in fact in the act of 
sending remittance of the balance due on the temporary loan” wit¬ 
ness answered. “Yes, I had a letter prepared, to Mr. Cherry, lying in 
my desk and I expected a matter in Norfolk to be settled; witness 
did not have the money actually in hand; that he has explained the 
expression “and in fact in the act of sending remittance” by stating 
that he had written a letter; asked what he meant by remittance, a 
letter or money; witness stated he expected to send the money in the 
letter, which he had prepared; asked if he still permitted this man 
Smith, who had been his client, to state in a letter that he had found 
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witness in the act of sending a remittance of the balance of the tem¬ 
porary loan, witness answered, that is the way the letter reads; wit¬ 
ness does not know what Smith had testified to before the Grand 
Jury and can only surmise from the results; Smith had been his 
client and had loaned him the money and witness thought and be¬ 
lieved from what Smith said, that he had a perfect right to do so. 
Smith was to take the original of the letter and mail it to Mr. Laskey 
and witness was not to deliver anything to Mr. T/askev; that witness 
had Smith sign the copy of the letter which witness was to keep in 
order that there could ne no question in the world about the fact 
that that was a true copy of the original that Mr. Smith signed and 
was expected to mail to Mr. Laskey; that witness did not know that 
the question of the genuineness of the copy would arise, but he had 
Smith sign it (R. 260): That in addition to having the signature 
of Smith to the copy, witness had Smith interline two words that had 
been inadvertently left out; witness denied that he had intended on 
December 7, 1914, to send Smith to the District Attorney to 

156 get the case dropped, and if unsuccessful in that, to confront 
Smith at this trial, with the statement that he had made witr 

ness a loan; that witness never had such a thought in mind; that 
witness did not have Smith insert the two words in his own hand¬ 
writing by which to identify the w’hole sheet instead of by Smith s 
signature* only, because the wwds so inserted could not possibly 
establish such a thing. 

That on November 10, wTien witness received the check from 
Wheatley, he cashed it at the bank on which it was drawm; that he 
does not know* that he deposited in his bank $3o0. of that particular 
fund, but it appears that be did make a deposit on that day; it is 
possible some of the moneys gotten from Wheatley figured in that 
deposit; that on November 13. be cashed the check he received from 
Wheatley and later deposited $375. in his bank; that witness was 
expecting to hear from Smith before, but certainly not later than the 
16th of November (R. 262); that he had stated in his letter of Nov. 
4 that unless he beard from Smith to the contrary before the 16th 
he would assume that the right Smith bad given him to use the 
monev still held good; that witness cannot say, and does not think 
it is the fact, and is «ure it is not the fact, that he deposited all those 
particular monevs on those dates collected on the W heatley checks, 
a^ked where lie* did deposit, these particular moneys, witness stated 
he did not make deposits regularly; that if money was going to lie 
in his bank account for a few days, be would not deposit it until it 
was time to use it; that he bad some judgments against him, and one 
or two of bis creditors were disposed to garnish his bank account, and 
he w ould not risk monevs in the bank, when be had other obligations 
to applv them to; that on November 10 and November 13, he depos¬ 
ited enough monev in his bank to take care of outstanding checks 
which he had drawn; lie does not remember the amount but the 
account will show and be thinks the bank account is correct and does 
not dispute it; witness does not know what his balance was on the 
days mentioned, and the sums mentioned as deposited might have 
included checks he was putting through the bank for collec- 

157 tion; that from memory he could not answer whether he was 
at that time, carrying any other bank account; that he would 
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keep money in his vault, as collected; and sometimes he would turn 
it over to his client in specie or in checks as collected; that he is 
unaWe to state that these deposits of $350. and $375. were made out 
he funds received from Wheatley, as he recalls collecting other 
moneys that month exceeding $500., independent of the Wheatlev 
payments It is possible that witness deposited part of the Wheatley 
money m his vault, and it is possible that he deposited on said date 
SOl rjn °* ™ ose mone y s with other moneys that he had. 

The statement that witness had sent the drafts to Smith was not 
correct; that witness told Emig he had sent drafts because wit¬ 
ness had written Smith the letter of April 6th, but he did not 
make such statement to Emig until after the letter of April 6 had 
been written to Smith; that he knew that Emig would perhaps write 
Smith at once, in reference to his inquiry of witness, and he simply 
made a similar statement to Emig that he had made in the letter; 
"hen he stated to Smith, April 6th, that he had sent drafts, witness 
expected within a very few days, to have the money to pay him; the 
reason why witness did not tell both of them merely that he expected 
to pay later on, was because he did not want to arouse in Smith’s 
mind any unnecessary anxiety about his being able to pay the 
money; that he felt that if, after the unusual lapse of time, he told 
Smith he wanted more time, it would tend to stir up in his mind a 
greater uneasiness and anxiety than perhaps, existed; and he also 
felt that by holding the situation in that shape for a few days he 
would have the money to repay Smith; that witness meant no harm 
to Mr. Smith by the subterfuge, if counsel so desired to characterize 
it; he was trying to get a little time, only; it was also to protect Smith 
from his people out there if they wanted to criticize him about the 
delay; witness thought the money would be forthcoming in a few 
days; that while witness had not given Smith a demand note and 
had not bargained as to the length of time witness should keep 
158 the money, except that it was to be a very short time and while 
witness had the right to tell Smith he was hard up and could 
not pay at that time, yet, sometimes people will get anxious about a 
matter when others are not able to pay at the time they thought 
they could; witness is perfectly willing to state that he ought to have 
admitted frankly to Smith that, he was then unable to pay, but wit¬ 
ness meant no Harm to Smith or anyone else by not so stating; that 
in none of witness’ letters, other than the carbon copy of the letter 
dated November 4, 1913, did he say anything about a loan, because 
he did not feel for one moment that there was any occasion to dis¬ 
cuss in them with Smith the understanding which they had about 
the loan; the only thing witness cared to impress on Smith’s mind 
was that witness would repay what he owed Smith and witness was 
concerned to let him know’ and realize that all the time; whether 
witness did or did not state in the other letters that he had borrowed 
the money, the letters themselves will show’ that the whole thought 
as expressed in all of them, w’as that witness was anxious to repay 
the money loaned as soon as possible and that that was the burden 
of witness’ mind. Referring to witness’ letter to Smith of June 23, 
1914, witness said Smith wanted witness to write a letter covering 
the entire case which he could take home with him and show to all 
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those concerned so that they would understand what the status of the 
estate was; witness did not then know and did not discuss with Smith, 
at that time, the matter of Smith’s right to make the loan; witness 
was not asked to state in the letter that Smith had loaned him the 
money; at the time of giving Smith the letter witness also gave him 
some checks; witness did not have the balance of the money on hand 
with which to pay Smith, or repay what he owed him; witness ex¬ 
pected bv the time Smith got home and the checks were presented in 
the usual course of business and got back to Washington, witness 
would be in a position to pay the balance of the loan as represented 
by the checks; the checks came to Washingtonearlier than he ex¬ 
pected and were protested while witness was out of the city, and 
when he inquired about them, they had been returned dis- 

159 honored; witness figured that the interest for the length of 
time, on the loan, would t>e about $22., but witness allowed 

him $30. without making strict calculation thereof, owing to Smith’s 
kindness in not pressing him for payment; there had been no bar¬ 
gain about interest, but witness expected to pay interest when he 
borrowed the monev; that in July, 1913, witness said: If you are 
in a position to let me have the use of the money for a short time l 
will appreciate it verv much,” and Smith said, I am, and will be 
glad to do it;” that is the substance of the conversation, but witness 
had it in mind to pay interest. Witness had known him about 4 
davs but they became verv friendly; witness had never seen him 
before and gave him no note, for at that time witness had not vet 
received the monev; witness did not absolutely know' at that time that 
he. witness, would need the loan; he was just making arrangements 
in advance, so that in the event he should need it, he would be ready 
to take care of some obligations he knew' were coming. 

On re-direct examination, witness stated Emig had never showm 
him the letters that Emig testified he had shown : Emig spoke to 
him about the latter from Mr. Cherry, of October, 1914, and witness 
told him that he witness, would attend to the matter. 

Whereupon, at the Bench, the defendant by his Counsel, offered 
as a part of the defendant’s case, a certified copy of a bill of inter¬ 
pleader by Creed M. Fulton against Charles A. Baker, Trustee, and 
others, being Equitv case No. 33,279, filed March 5 1914 in the 
Supreme Court of the District of Columbia; also docket entries m 
said cause; and he offered to prove, by the Justice presiding in the 
Supreme Court of the District of Columbia, sitting in Equity, that 
Counsel for the plaintiff in said equity cause had tendered to said 
equitv court the amount stated in the said bill of interpleader, and 
asked for an order permitting the plaintiff to make a deposit of the 
said sum in the registry of the Court. He also offered to prove that 
counsel for the plaintiff had the amount of money set forth in said 
bill of interpleader and tendered it to the Clerk of the Su- 

160 preme Court of the District of Columbia. He further offered 
to prove that the amount set forth in said bill of interpleader 

was deposited in the Munsev Trust Company, in Savings Account 
No. 4410. on March 9, 1915, the amount being $708.24, less the 
filing fees and the Marshal’s cost—deposited to the credit of Wilton 
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J. Lambert and Levi H. David, attorneys for the plaintiff in Equity 
Cause No. 33279. 


Mr. Archer: I object to that on the ground that it is a self-serving 
declaration. & 


1 lie Court: Objection sustained and exception noted. 

Mr. David: I offer in evidence a certified copy of the Last Will and 
testament of Hiram R. Smith, the father of Frederick M. Smith. 

Mr. Archer: I object to that as being irrelevant to the issue in 
this case. 


The Court: Sustained and exception. 

1 lie certified copy of said bill of interpleader as offered in evidence, 
is in words and figures as follows : 


Supreme Court of the District of Columbia. 


No. 33279. Equity. 

Creed M. Fulton, Plaintiff, 
vs. 

Charles A. Baker et al., Defendants. 

I, John R. ^ oung, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify the annexed to be a true copy of the 
original Bill in the nature of interpleader as it appears of record in 
the Clerk’s office of said Court in the above-entitled cause. 

In testimony whereof, I hereunto subscribe my hand and affix 
the seal of said Court, at the City of Washington, this 8th day of 
March, A. D., 1915. ' J 

f SEAL -] JOHN R, YOUNG, Clerk. 

Filed March 5, 1915. John R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33279. 

Creed M. Fulton, Plaintiff, 
vs. 

Charles A. Baker, as Trustee under the Last Will and Testament 
of Hiram R. Smith; Barton R. Smith, Harrv Smith Stella 
Isgrigg, Ralph Smith, Helen Wine, Ida Smith, Mae Curry 
161 Fayne Buntz, Vivian Wine, and Luema Smith, Fayne 
Smyth, Stacy Smith, Kenneth Smith, Merrell Smith, Ruth 
Smith, and Paul Wine, Infants, and All are Heirs-at-Law and 
Devisees under the Last Will and Testament of Hiram R Smith 
Deceased, and Frederick M. Smith, Heir, etc., Aforesaid, Defend¬ 
ants. 

To the Honorable the Supreme Court of the District of Columia 
holding an Equity Court: 

The petition of Creed M. Fulton respectfully showeth, as follows: 
1. That he is a citizen of the United States and a resident of th© 
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District of Columbia, and filed this bill of complaint in the nature 
of a bill of interpleader in his own behalf, as well as on behalf of 
the defendants, for the purposes as will hereinafter more specifically 
appear. 

2. That the defendant, Charles A. Baker, is an adult citizen of 
the United States and a resident of the District of Columbia, and is 
sued as the trustee under the last will and testament of Hiram R. 
Smith, deceased, lately a citizen of the United States and a resident 
of the District of Columbia, a copy of whose said last will and testa¬ 
ment is hereto attached, marked Exhibit No. “A,” and made a part 
of this petition, and the same is asked to be taken and considered as 
part thereof. 

That according to plaintiff’s information and belief, the defend¬ 
ants, Frederick M. Smith, Burton li. Smith, Harry Smith, Stella 
Isgrigg, Ralph Smith, Helen Wine and Ida Smith are adult citizens 
of the United States, and all are non-residents of the District of Co¬ 
lumbia; defendant Frederick M. Smith resides in Donnelly, Minne¬ 
sota; Defendant Burton R. Smith resides in St. Paul, Minnesota; 
plaintiff has no knowledge or information as to the residences of 
defendants Harry Smith, Stella Isgrigg, Ralph Smith, Helen Wine, 
Ida Smith, except that they are not residents of the District of Co¬ 
lumbia ; that said defendants are sued in their own rights as children 
of Hiram R. Smith, deceased, late of the District of Columbia, and 
as legatees under his last will and testament. Whether there are 
other living children of the said Hiram R. Smith, this petitioner 
has no personal knowledge and therefore is unable to state, but says 
said defendants know, and he calls upon them to disclose such; and 
if there be any such that they he made parties defendant herein. 

That on information and belief plaintiff avers that defendant, 
Mae Curry, is a citizen of the United States, and a non-resident of 
the District of Columbia, but he does not know her residence, and 
that she is a grandchild of the testator, Hiram R. Smith, and a 
daughter of defendant Frederick M. Smith; that each of defendants 
Luema Smith, Fayne Smith, Stacy Smith and Kenneth Smith a re 
infants, and children of Frederick M. Smith (grandchildren of said 
testator Hiram R. Smith) and that they reside in the City of Don¬ 
nelly, State of Minnesota; that Merrell Smith, Helen Smith and 
Ruth Smith are infants, children of Burton R. Smith, and grand¬ 
children of the testator Hiram R. Smith, and reside at St. Paul, State 
of Minnesota; that Paul Wine is an infant, son of Helen S. 
162 Wine, and grandchild of said testator Hiram R. Smith, but 
whose residence petitioner does not know’ and therefore can¬ 
not state; that said last named defendants (grand-children aforesaid) 
are sued in their ow n right as grandchildren and devisees under the 
last will and testament of the said Hiram R. Smith, deceased. 

Whether there are other grandchildren of the said Hiram R. Smith, 
living, petitioner does not know of his ow r n knowledge, but says that 
the said defendants do know’, and he calls upon them to disclose 
such, if any there be, and that such be made parties defendant 
herein. 

.3. That petitioner has been a member of the Bar of this Honorable 


105 


CREED M. FULTON VS. UNITED STATES OF AMERICA. 

C° U rt for about 20 years immediately last past, and was employed 
yj re M. Smith, as attorney, to undertake and if possible 
nave certain proceedings set aside and revoked in and by the Su¬ 
preme Court of tjie District of Columbia, in what is known as Equity 
Cause No.2,,697, wherein Harriett S. Smith was the original plain¬ 
tiff and C harles A. baker, et al., were defendants ; and to recover if 
possible, the sum of $1,630.77, then in the hands of said Charles 5 A. 
baker as trustee under the aforesaid last will and testament of the 
said Hiram R. Smith; that at the time said Frederick M. Smith 
claimed to have full authority in the premises and to engage counsel 
for the purposes aforesaid, and do all other things that seem proper 
o him, and petitioner says that about the latter part of June or the 
he-st part of July, 1913, said Frederick M. Smith employed peti¬ 
tioner as aforesaid; and it became and was understood between said 
r redenck M. Smith and your petitioner and said Frederick M. 
Smith consented to and agreed to let petitioner have as a loan such 
money as might be recovered in said cause; that on account of said 
T&T 1, Frederick M Smith paid to petitioner a retaining fee 
of $100.00, and agreed that petitioner should receive in addition 
thereto reasonable compensation for his said professional services. 

4. Your petitioner further represents and avers that in pursuance 
of his said employment, he proceeded to take such legal steps in the 
said equity cause 27,697 as he deemed proper and necessary to have 
set aside and revoked certain orders and decrees of the Court there¬ 
tofore passed in said cause, and to have all of the said intervening 
defendants made parties to said proceeding; that after different ef¬ 
forts to obtain the Court s leave for defendants to intervene therein 
and to be made parties defendant, petitioner on to-wit: the 8th day 
of August, 1913, obtained permission of the Court to file an inter¬ 
vening petition in said equity cause for and on behalf of the said 
intervening petitioners. 

That on the 12th day of August, 1913, the Court passed an order 
or deciee in said cause wherein it denied the relief prayed in said 
intervening petition, and affirmed the Auditor’s report therein filed 
on the grounds that “No exceptions had been filed”’ thereto; that 
your petitioner thereupon filed a motion for re-hearing upon the 
said intervening petition and asked that the said order or decree of 
August 12, 1913, be revoked; that said motion came on for hearing 
on, to-wit: August 15, 1913, and the Court overruled said motion; 
whereupon petitioner, for and on behalf of those he represented 
took his exceptions and noted an appeal in open court, which was 
ost through no fault of your petitioner; that after said appeal had 
been lost, petitioner prepared a Bill of Review and filed same in 
said Equity Cause 27,697, wherein w^ere recited all of the irregu¬ 
larities and imperfections appearing of record in said proceed¬ 
ings. 

163 5. Your petitioner further states that on the — day of 

April, 1911, a decree was passed in the said equity cause 
27697, upon the application of the defendant Charles A. Baker as 
trustee, wdierein he was directed to sell the said trust estate, the same 
consisting of real estate, w T hich he held, in fee simple, as trustee 
14—2889a 
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under the said last will and testament of the said Hiram R. Smith, 
and that thereafter, in accordance with said decree, he made sale o 
certain portions of the said trust estate, to-wit: Lots 32 and 3d, im¬ 
proved by a frame house, for $1,538 37 and five other unimproved 
lots to-wit: Lots 26, 27, 35, 36 and 3/, for the sum of $1,199.86 or 
all for the gross sum of $2,738.26. And that after deducting the 
charges, etc., against the said sum of $2,738.26, there remained in 
the possession of the said trustee, the sum of $l,6oO. n. 

Petitioner further states that thereafter, to-wit: October _0, 1911, 
said cause was referred to the Auditor of this Court for the purpose 
of stating the said trustee's account and for determining to whom 
the funds, then in the said trustee’s hands, should be ^tributed; 
that the said Auditor in his said report, held that the $1,630 77, 
should be paid by the said trustee to the administrator of the estate 
of Harriett S. Smith, deceased, as a debt which had accumulated and 
was due the said estate under and by virtue of a certain order of this 
Court, passed in said cause on, to-wit: December 9, 1910, which said 
report was affirmed as aforesaid August 8, 1913. . , , 

Petitioner further states that alter he had hied his said Bill of 
Review as aforesaid. H. Winship Wheatley, Esquire who as the at- 
tornev for said Elmer Lenox, administrator of the estate of Harnett 
S Smith, took up with your petitioner the question of a compromise 
of the matters in controversy set up in the aforesaid Bill of Review, 
filed in said Cause No. 27,697, and that thereafter, with the ap¬ 
proval of the said Frederick M. Smith, acting for himself and others 
whom he claimed to represent, and without any notice to or authority 
from tlie Court in said matter, a compromise agreement was entered 
into bv and between the said H. Winship V heatley and this peti¬ 
tioner'as attornevs aforesaid, wherein it was stipulated among other 
things that the said Trustee Charles A. Baker, should turn over the 
said sum of $1,630.77, which had lieen found by the Auditor to be 
due and pavable to the Administrator of the estate of the said 
Harriett S. Smith, deceased; and that in full settlement of the said 
claim and of all other claims that the estate of Harriett S. Smith, 
had or might have against the said estate of Hiram R. Smith, e- 
ceased said Elmer Lenox, as administrator of the estate of said 
Harriett a Smith, deceased, was to accept, receive and have one-half 

of said $1,630.77. . . . . , 

7 Your petitioner further states that in accordance with the terms 

and conditions of the said compromise agreement, the said H. W in¬ 
ship Wheatlev thereafter turned over to your petitioner, the sum of 
$815 24 • that the said compromise agreement was entered into in 
good faith on the part of vour petitioner and the said Wheatley ; 
that the said sum of $815.24 which was received bv your petitioner 
came from and represented a portion of the proceeds of the sale of a 
portion of the said trust estate, vested as aforesaid, in the said trustee, 
under and bv virtue of the said last will and testament of Hiram K. 
Smith - that the said compromise agreement was not submitted to or 
approved bv the Court, nor has there ever been any guardian or other 
person appointed bv a court, of the said minor grandchildren, who 
at present and at that time, constituted the greater number of those 
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who, u n d e r the terms of said will, might participate in the benefits 
of said fund; nor was the Trustee Charles A. Baker authorized to 
mer apportion of said trust estate to or for the benefit of any 
of the grandchildren of the said Hiram R. Smith, deceased; and 
}our pe it loner is legally advised and believes, and therefore avers 
tnat, under the terms and conditions of the will appointing the 

iftA • a ^ e ? A * Baker > as trustee of the said estate of Hiram 

104 bmitl \ he was required to hold and to collect and also 

keep together the principal and income, rents and profits of 
said trust estate, and all accumulations thereon, for 21 years after 
the death of the said Harriet S. Smith, and he was authorized to 
make distribution of the said trust estate, and the accumulations 
thereof, to only such of said grandchildren as might be living on the 
day occurring 21 years after the death of the said Harriett S. Smith, 
all of which will appear by reference to Item 7 in the said last will 

and testament of said Hiram R. Smith, hereto attached as pe¬ 
titioners Exhibit. 

\our petitioner further states that the said last will and testament 
was duly admitted to probate on the 6th day of July, 1906 as will 
appear by reference to petitioner’s said Exhibit, and that no caveat 
was hied or other proceedings instituted in the said Probate Court 
against the probate of said will and there has never been anv pro¬ 
ceedings instituted in any wise involving the validity thereof; that 
the said trustee took possession of the said estate, and still continues 
as trustee of said estate, having in his possession a number of un- 
improved lots which have not in any wise been disposed of. 

i j a i i says that agreeably to the agreement 

and understanding between petitioner and the said Frederick M 
bmith viz: that petitioner was to have the use of the said fund bv 
way of a loan, petitioner duly executed and delivered his promissory 
note, bearing date on, to-wit: December 7th, 1914, Washington, D. 

• i whereof Petitioner promised to pay to the said Fred¬ 

erick M bmith, or order, on demand, the sum of $625.00 with 
interest thereon; the amount of which said note, after deducting cer¬ 
tain charges and a portion of petitioner’s fees, represented the bal¬ 
ance then found to be due by petitioner on account of said loan 
with interest thereon, to the date of said note. 

9. Your petitioner says that he is legally advised, and therefore 
avers, that in view’ of the terms and provisions of the last will and 
testament of Hiram R. Smith, and in view’ of the fact that no guar¬ 
dians have been appointed for the minor granchildren of the said 
Hiram R. Smith, and in further view of the fact that the said com¬ 
promise agreement w’as not submitted to, ratified or authorized by 
any order of court; and in view of the further fact that the said 
amount received by agreement, was primarily derived from the pro- 
ceeds of the sale of a portion of the real estate, constituting the trust 
estate, held by the trustee under the last will and testament of the 
said Hiram R. Smith, a serious legal doubt has arisen as to which 
of the parties defendant in this case are entitled to receive the said 
fund; and further, your petitioner is legally advised, and therefore 
avers, that the law does not cast upon him the duty of deciding the 
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conflicting claims of the said defendants, nor the responsibilities of 
assuming risks of such liability; and in order to avoid a probable 
double liability in the premises, petitioner is legally advised that he 
should not undertake to decide between said claimants or any of 
them, but should deposit into the Registry of this Honorable Court 
the amount which came into the custody of the petitioner, to-wit. 
the sum of $815.24, by virtue of the aforesaid compromise agree¬ 
ment, less the sum of $90, paid to said Frederick M. Smith, which 
leaves a balance of $725.24; and accordingly your petitioner now 
tenders to the Court the said sum of $<2o.24, and asks that an order 
now’ be made by this Court, granting leave unto him to deposit the 
sum into the registry of this Honorable Court, in order that all par¬ 
ties interested therein may assert their respective claims in regard to 
the said fund, and to the end that a decree may be entered in this 
case adjudging and declaring the proper owner or owners of the 
said fund, and relieving your petitioner from further and all liability 
in connection therewith. 

165 10. Your petitioner further says that in view' of the fore¬ 

going allegations of fact, he is legally advised and believes, 
and therefore charges and avers that the said demand note made, 
executed and delivered by him unto the said Frederick M. Smith, 
evidencing the loan to your petitioner, as aforesaid, should be de¬ 
livered up by the said Frederick M. Smith, and deposited by him in 
the registry of this court, to awrait the final decree that may be made 
in this case. 

11. Your petitioner further says that in the event this court shall 
determine, after the appointment of guardians of the infant de¬ 
fendants in this case, that it is witnm the powder of the Court, and 
that it is for the best interest of all parties interested, to ratify and 
confirm the aforesaid compromise agreement, in the event the same 
shall l>e ratified by the Court, your petitioner says that he w’ould be 
entitled to receive such fees as in the judgment of this Honorable 
Court is deemed reasonable and proper, for the legal and profes¬ 
sional services rendered by your petitioner in the premises. 

The premises considered, your petitioner prays, as follows: 

First. That the United States Writ of Subpoena may issue herein 
against the defendant. Charles A. Baker, as trustee under the last 
will and testament of Hiram R. Smith, deceased; Frederick M. 
Smith, Burton R. Smith, Harry Smith, Stella Tsgrigg, Ralph Smith, 
Helen Wine, Ida Smith, Mae Curry, Favne Buntz. Vivian Wine; 
and Luemma Smith, Fayne Smith, Stacy Smith, Kenneth Smith, 
Merrel Smith, Ruth Smith and Paul Wine, infants, compelling them 
and each of them, to be and appear herein, on a day certain to be 
named in said writ and answer the exigencies of this bill of com¬ 
plaint. 

Second. That an order may be entered herein granting leave and 
permission to your petitioner to deposit the aforesaid amount, to- 
wit: $725.24. into the registry of this Honorable Court, for the pur¬ 
poses as set forth in the petition of this bill of complaint, to abide 
the final decree in this case. 

Third. That a decree may be entered herein requiring the de- 
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i 4 n , terp '® ad among themselves in respect to the subject 
latter set forth in this bill of complaint. 

diar^aHT* Th ( at a “ orde , r niay be ente red herein appointing a guar- 
Mfth Th' t f anSWer o° r ;T J ° n behalf of the said infant children. 

that in virf b nf th P °* n fina h f rlng . berein > th is Court shall decree 
ment Of TTil of th | te ?™s and provisions of the last will and testa- 
leeallv ineAW? R -f n,Ith > deceased, the compromise agreement was 

Droner »£' ’ f!! a d< * r< * may be I la -ssed herein directing the 

p ojier apphcation of the said fund deposited in the registry of this 
Honorable Court by your petitioner. K “ 01 tmS 

final X heanW at ort * he eV ®? t this Honorable Court shall decree, upon 
final nearing, after guardians of the estate of the infant defendants 

have been duly appointed and heard in the premises, that the afo^ 

said compromise agreement is for the best interests of the said in- 

teterneSoHfi’rfmR^^KH 8 the 'Provisions of the last will and 
in whflt „ m „„, rara H-Smith, for a final decree herein determining 

imont t P I P f rt r S . tbe T- K fund would be distributable by and 
among the defendants in this case. J 

iacf e ' en !^’ * n ^ le event the Court shall determine as in the 
st prayer set out, then for a decree allowing to your petitioner a 
reasonaWe sum as and for his fee for legal and professions seTces 
rendered in the premises. 

Eighth. That the said defendants may be required to fully 
discover and correct names and residences of all of the heirs- 
at-law and next of kin of the said Hiram R. Smith, including the 
orrect names and residences of all of the children and grandchildren 
of the said Hiram R. Smith, deceased; and in the event any such are 
discovered, then an order may be passed making such additional 
party or parti&s defendants in this case. 

, ;V’ d for f ueh other and further relief as the case may require and 
to the Court may seem necessary in the premises. 

CREED M. FULTON, 

LEVI H. DAVID, Plaintiff. 

WILTON J. LAMBERT, 

A ttys, for Plaintiff. 

District of Columbia, To wit: 

a ^ ,lt0n ’ ° n i°n th ® y that 1 am the 1 “ named as 
f r foregoing bill of complaint, by me subscribed; that 

fj-ftwl th i r , bl " and know the contents thereof; that the 
facts therein set forth upon my personal knowledge are true and 

those therein set forth, upon information and belief! I believe ’to be 
true. 

CREED M. FULTON. 

igji lbscr ’ bed and sworn to before me this the 4th day of March, 

f SEAL -] HARRY S. WELCH, 

Notary Public, D. C. 
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The copy of will referred to in the foregoing Bill of Interpleader 
is omitted, as a certified copy of said will is hereinafter set forth, as 
follows: 

In the name of God, amen: 

I, Hiram R. Smith, a citizen of the United States, residing at 
Midway Rest, on the Conduit Road, in the District of Columbia, 
being of sound and disposing mind and memory, mindful of the 
certainty of death, but the uncertainty of the time thereof, do make, 
publish and declare this as my last will and testament, hereby revok¬ 
ing and making null and void all other wills and testaments by me 
heretofore made. 

Item First. I nominate, constitute and appoint my worthy friend 
and Comrade, Bernard T. Jenney, of the City of Washington, Dis¬ 
trict of Columbia, executor of this my last will and testament. 

Item Second. I direct mt executor to pay out of my estate as soon 
as practicable all my just debts and funeral expenses, including the 
expenses of the probate of this my last will and testament. 

Item Third. I give and bequeath to my dear wife, Harriett S. 
Smith, all my household furniture, my family horse, harness and 
phaeton. 

Item Fourth. I give and bequeath to each of my children living 
at the date of my death, to-wit, Ida M. Smith, Arthur C. Smith, 
Frederick M. Smith, Stella Smith, Helen Smith, Harry Smith, 
Burton Smith, and Ralph Smith, and also to Elmer Lenox, a son of 
my wife, the sum of one dollar and no more, and I direct and 
167 empower my executor to pay said legacy to each of my said 
legatees as soon after my death as practicable. 

Item Fifth. I desire to be buried with the honors of a soldier at 
Arlington National Cemetery, Virginia. 

Item Sixth. I give and devise to my dear wife Harriet, who has 
been so faithful and constant in her attendance, during my sickness, 
her heirs and assigns in fee simple, all of the premises being Lot 
31 in Block 2 of the subdivision of Whitehaven and Harlem, which 
subdivision in recorded in Countv Book 8 at folio 124 of the records 
of the office of the surveyor for the District of Columbia, said lot 
being improved by a brick house; and I further give, derise and 
bequeath to my dear w ife Harriett during her natural life or widow T - 
hood all the incomes, rents, issues and profits arising out of the resi¬ 
due of my estate both real and personal including any pension 
money to which I or my estate may hereafter be entitled, my pur¬ 
pose and intent being that she shall be supported and maintained 
during the remainder of her life or widowhood out of my estate, and 
to that end I hereby charge her support against the residue of my 
estate to be paid to her as she may require the same for her support 
and maintenance, this provision to be in lieu of her dower and all 
marital rights. 

Item Seventh. All the rest and residue of my said estate both real 
and personal not hereinbefore disposed of I give, devise and bequeath 
to Charles A. Baker, trustee, to Execute the trusts declared in this 
paragraph of my will and testament. After the payment of my just 
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rent ’■ S 61 I j’ ex ®! l, t° rs and administrators, in trust to take the 
“ a " d P rofi H ‘hereof, and other income arising f£m sMd 
estate from and after the death of mv wife Harriet ™lV, ui n 

if *•. spscsits, ‘. n XM, 

the principal dunng said 21 years after her death w oh l 
shdl pay over the principal'and all accumulations T my Zid 
children living on said day occurring 21 years after her Llh £ 
equal proportions, share and share alike. " ’ m 

to JmK give to m > T trustee ful1 P«wer and authority 

S'I* 1 1“T 8uSl °^ a^coSo^^rZySSU ' 

j ,iereof 1 have hereunto set my hand and affixed mv 
seal this 23rd day of February, 1906. * ^ 

HIRAM R. SMITH, [seal.] 

Polished and declared by the above named Wn 
tor^HiramR. Smith, as and for his last will and tetament in our' 

h 'f presence and a ‘ his request and in the presence 
of each other have hereunto set our names as witnesses. P 

FREDERICK PI. MORHART M D 
MATILDA HARDENDORF PERRY. 

168 Supreme Court of the District of Columbia, Holding Probate 

Term. 

District of Columbia, To wit: 

On this third day of April, A. D. 1906, personally appeared Jesse 
BL Wilson who on oath says that he does not know ofanv willT 
♦h«'f * ° f l ™, R ' Smith, late of said District, deceased, other than 

1 qor 01 Tw n L lnstru,ne ."t of writing dated the 23rd day of February 
1906, that he received the same from Mr. Bernard T Jannev the 
Executor named therein, and the said Hiram P a a ^ tne 

about the 19th day of March, 1906 Smlth ** ° n 0r 

JAMES H. WILSON. 

Sworn to and subscribed before me. 

_ M. J. GRIFFITH, 

Deputy Register of Wills for the District 
of Columbia , Clerk of the Probate Court . 
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In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

District of Columbia, To wit: 

On this 27th day of June, A. D. 1906, personally appeared Fred¬ 
erick H. Morhart and Matilda Hardendorf Perry, who, on oath say 
that they are the subscribing witnesses to the foregoing last will 
and testament of Hiram R. Smith, deceased, late of the District of 
Columbia; that the Testator therein named signed said will in their 
presence; that said testator published, announced and declared the 
same to be his last will and testament ; that at the time of so doing 
Testator was, to the best of affiant’s apprehension, of sound and dis¬ 
posing mind, and capable of executing a valid deed or contract; and 
that affiants’ names as witnesses to said will were signed in the pres¬ 
ence and at the request of Testator and in the presence of each other. 

FREDERICK H. MORHART. 

Mrs. MATILDA HARDENDORF PERRY. 

Sworn to and subscribed before me on the dav aforesaid. 

WM. C. TAYLOR, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

In the Supreme Court of the District of Columbia. In Probate. 

Adm. 13612. 

In the Matter of The Estate of Hiram R. Smith, Deceased. 

It appearing to the Court that due publication lias been made 
against the heirs at law and next of kin of Hiram R. Smith, de¬ 
ceased, and that his last will and testament bearing date of Feb¬ 
ruary 23, 1906, has been fully proved by the oath of the subscribing 
witnesses thereto, upon consideration of the jietition of Bernard T. 
Janney, filed herein, it is this 6" day of July, 1906, adjudged, 
ordered and decreed that said last will and testament be and the 
same is hereby admitted to probate and record and that letters testa¬ 
mentary upon said estate issue to said Bernard T. Janney, executor 
therein named, upon his giving bond in the penalty of Fifteen Hun¬ 
dred Dollars, conditioned for the faithful performance of the trust 

reposed in him. _ 

WRIGHT, Justice. 

169 Supreme Court of the District of Columbia, Holding Probate 

Court. 

District of Columbia, To-wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, having by law the custody of the seal 
and of all the records, books, documents, and papers of, or appertain- 
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ing to said Court, hereby certify the papers hereto annexed to be 
true copies of papers on file and of record in the Office of said Court, 
to-wit.- the last Will and Testament of Hiram R. Smith, deceased, 
the Proof of the subscribing witnesses thereto; the Decree of the 
Court admitting said \\ ill to probate and record; 

I further certify, 3 hat said will was duly executed, proved and 
admitted to probate and record in accordance, with the laws and 
usages of the District of Columbia, and that the probate of said Will 
has not been set aside or annulled. 

Witness my hand and the sael of the Probate Court, this 24th dav 
of February, A. D., 1915. J 

[ SEAL *] JAMES TANNER, 

Register of Wills for the District of 
Coumbia, Clerk of the Probate Court. 

T P further P rove the issues on ^half of the defendant, Andrew 
W. Bennett, who had previously been sworn and testified as a wit- 
ness on behalf of the defendant in reference to certain matters, was 
recalled and testified substantially as follows: 

That Mr. Frederick M. Smith’s face was familiar to him; that he 
first became acquainted with him when Mr. Smith first came to 
M ashington to see Mr. Fulton sometime in the summer of 1913; 
that he was on that occasion present and within hearing of the con¬ 
versation between Mr. Smith and Mr. Fulton; that no conversation 
between them was in reference to Mr. Smith’s loaning the money 
involved in that case, to Mr. Fulton; that the conversation took 
place in Mr. Fulton’s office the first part of July, 1913; that they 
discussed various phases of the case, one of them relating to the ad¬ 
visability of having Mr. Smith substituted as trustee in the place of 
Mr. Baker; that during the conversation Mr. Fulton asked Mr. Smith 
if he had any place that he could put the money, and he said “no”; 
that some of the heirs to whom some of the money was to go wit¬ 
ness believed, were minors, and they could not get the money until 
they became of age; that Mr. Fulton said if there was any recovery 
and Mr. Smith had no place he could pqt the money, he 
170 would be glad to have the use of it and pay him 6 per cent 
interest; that no one was present at that conversation that 
witness knew of except Mr. Smith and Mr. Fulton; Mr. Smith said 
that he had no use for the money and that it was agreeable to him 
for Mr. Fulton to use it. 

On cross examination witness testified that he understood the rate 
of interest to be 6 per cent from his recollection of the conversation* 
that he w*as in the next room and Mr. Fulton and Mr. Smith were 
alone in Mr. Fulton’s private office; that he understood the rate of 
interest to be 6 per cent; that he did not know of any note to be 
given for the money , that the money that w T as to be loaned w T as anv~ 
thing Mr. Fulton might be able to recover in the case of Harriet S. 
Smith vs. Charles A. Baker, trustee, et al.; that he did not know that 
anything w^as said about the children not getting the money for 17 
years; witness said they could not get it until they were of age* that 
15—2889a 
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there was no discussion as to when it was to be loaned, but witness 
understood from the conversation that Mr. Fulton was to have the 
use of the money if he recovered it; that there was nothing said 
about 17 years between them; that witness stated in his examina- 
• tion in chief that he understood the grandchildren could not them¬ 
selves get the money for 17 years; that someone would have to hold 
it for them in trust: that is what witness meant to convey; that the I 
discussion between Mr. Smith and Mr. Fulton as to when he could 1 
have the use of the money was that Mr. Fulton should have the use! 
of it when he got the money for the heirs; that witness understood! 
he was to pay (5 per cent interest; that his attention was never called 
to this conversation; that lie mentioned it to Mr. Fulton when Mr. 
Fulton asked him about this matter, about six weeks or a month ago; 
that he then mentioned to Mr. Fulton the fact that he had over¬ 
heard the conversation between Mr. Smith and him, and that (luring 
the conversation he had overheard that part of it; that he did not 
dictate a statemenr to anybody; that no one dictated one to him; 
that he wrote out a statement of what he knew and handed it to Mr. 
Fulton; that he wrote out no statement of any conversation; that he 
wrote up what he knew on a typewriter and gave it to Mr. Fulton 
about six weeks ago, to the best of his recollection; that Mr. 
171 Fulton asked him to write out what lie knew about the matter 
so he (Fulton) would know it; that he had only one con¬ 
versation with Mr. Fulton about this and one with Mr. David and 
Mr. Fulton last Sunday afternoon; that lie wrote up what he knew 
sometime after the first conversation, with Mr. Fulton; that Mr. 
Fulton requested him to write up what he knew r about it and gbe it 
to him so lie would know. 

Whereupon the witness was handed by Counsel for the defendant, 
a typewritten statement, which he said was the statement he had 
written. He further testified that he left Mr. Fulton’s otfice the 
middle of January, 1914; that it could not be that the conversation 
he heard about the loan was in July, 1914; that he was not any¬ 
where around Mr. Fulton in July, 1914; that he was not then em¬ 
ployed by Mr. Fulton; that he left Mr. Fulton’s employ the middle 
of Jan., 1914; that he wrote the statement over at the office of Mr. 
Sinclair and Mr. Guy. 

On redirect examination witness testified that no one was present 
but himself when he wrote the statement; that after he had written 
it out he gave it to Mr. Fulton; he identified the statement shown 
him as the carbon copy of the statement. Whereupon Mr. Lambert 
offered in evidence the carbon copy of the statement, to which ob¬ 
jection was made and sustained by the Court, to \\ hich ruling an 
exception was duly taken and noted. As to the location of the rooms, 
witness stated that Mr. Fulton’s office is on the 6th floor of the Colo¬ 
rado Building, in the back part of the building; that there is a 
communicating door l>etween the two rooms; that the back windows 
face out towards New York Avenue; that the front room is between 
the front part of the building and Mr. Fulton’s room; that there 
is a communicating door between the two rooms; that he was about 
ten feet away from Mr. Fulton and Mr. Smith when he heard the 
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conversation about the loan; that the door was open between the 
two rooms; that it was impossible for witness not to hear what was 
said; that as to the distinctness of his recollection about the rate of 
interest, witness said that he agreed to pay interest so that they would 
not lose anything that might increase the amount of money. 

There being no further questions, the witness was excused. 

172 Whereupon the Government announced the close of its 
case. 

The defendant announced that he had no further testimony to 
offer. 

The foregoing is the substance of all of the testimony given by 
the witnesses called to testify and who testified during the trial, both 
in behalf of the Government and in behalf of the defendant. 

Whereupon the defendant asked the Court to grant the following 
instructions, which were offered separately: 

No. 1. 

“The Court instructs the Jury that to constitute the crime of em¬ 
bezzlement as charged in the indictment, there must have been 
either, (1) a wrongful conversion by the defendant of the specific 
money of the value alleged in the indictment, with the intent at the 
time of the alleged act of conversion to permanently convert said • 
money to his own use and to make it his own without color of right 
so to do, or to permanently deprive the owner thereof without his 
assent; or (2) there must have been a fraudulent taking, or making 
way with, or secreting of the alleged money, with the intent at the 
time alleged in the indictment, to permanently convert the said 
money to his own use and make the same his own without color 
of right so to do, and to permanently deprive the owner thereof 
without his assent; and the said alleged money must, have come into 
his possession or under his care by virtue of his employment or office, 
and must have been the property of or belonged to the person or 
persons named in the indictment.” 

No. 2. 

“The Court instructs the Jury that the crime of embezzlement 
does not consist in mere conversion, but in “wrongful” conversion; 
and the word “wrongful” means in a wrong manner; unjustly; in a 
manner contrary to moral law or justice; it implies a perverted, evil 
mind in the doer of the act at the alleged time of its conversion; 
and, before you can convict the defendant of the crime of embezzle¬ 
ment, you must be satisfied from all the evidence, and beyond a 
reasonable doubt, that the defendant not only converted the money 
to his own use, but that he did so without color of right and with 
evil intent. The intent to wrongfully convert the property of an¬ 
other implies more than the intent to merely convert. It implies a 
mind at fault; a perverted evil mind, capable of intentionally com¬ 
mitting the offense charged. This evil intent as an essential element 
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of the crime charged must be proved by the evidence beyond all 
reasonable doubt before you can find a verdict of guilty.” 

173 No. 3. 

“The Court instructs the jury that a “fraudulent conversion” 
does not consist in mere conversion, but is where a person entrusted 
with any thing of value for the purpose of applying the same for 
the use and benefit of the owner thereof, without the assent, consent 
or authority of the owner, or without color of right, converts same to 
his own use, with the intent, at the time of said conversion of re¬ 
ceiving and defrauding, and of permanently depriving the ow T ner 
thereof. The intent to fraudulently convert the proj>erty of another 
implies and means more than an intent to merely convert; it im¬ 
plies artifice, deceit and fraud—a perverted, evil mind, capable of 
knowingly and intentionally defrauding and committing the offense 
charged. This fraudulent intent is an essential element of the crime 
charged, and must be proved, beyond all reasonable doubt, before 
you can convict the defendant on the second and fourth counts of 
the indictment.” 

No. 4. 

“The Court instructs the jury that in determining whether or not 
the defendant, on November 13, 1913, had the criminal intent al- 
• leged in the indictment, and defined in instructions Nos. 2 and 3, 
they cannot consider the letters written or statements made by him 
subsequent to November 13, 1913, and admitted in evidence, as 
said letters and statements contain no evidence of what the intent 
of the defendant was or may have been on November 13, 1913, and 
no matter how erroneous or incorrect the said alleged oral state¬ 
ments made, or in said alleged letters were, you cannot punish or 
convict the defendant in this case for said alleged erroneous or in¬ 
correct statement or letters.” 

No. 5. 

“The jurv are instructed that if they find that the defendant on 
the date charged in the indictment, to-wit, November 13, 1913, con¬ 
verted the money mentioned in the indictment to his own use in 
the belief that Frederick M. Smith had consented or assented to his 
keeping and using same, and that he did not at that time intend to 
wrongfullv or fraudulently convert the same, then such conversion 
by the defendant was neither embezzlement nor larceny as charged 
in the indictment, and no act or acts of the defendant subsequent 
to that time, however wrongful, would change his act into embezzle¬ 
ment or larceny.” 

No. 6. 

“The jury are instructed that every man charged with a criminal 
offense under the law T is presumed to be innocent until proven guilty 
beyond all reasonable doubt by the evidence given upon the wit¬ 
ness stand at the trial; and that this presumption of innocence ap¬ 
plies to every stage of the case, in which the defendant when he is 
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arraigned, remains with him through the trial, goes with the jury 
into the jury-room, and remains there until the jury are satisfied 
beyond all reasonable doubt that the defendant is guilty as charged 
in the indictment. The burden of overcoming this presumption of 
innocence and of proving the defendant guilty as charged, beyond 
all reasonable doubt, is upon the Government; and although the 
jury might have believed when the Government closed its case that 
the defendant was guilty beyond all reasonable doubt, yet, if after 
hearing the evidence introduced on behalf of and by the 
174 defendant, they have a reasonable doubt as to his guilt on the 
whole case, or as to any material fact or circumstance es¬ 
sential to prove the charge as made against him in the indictment, it 
is their duty to give the defendant the benefit of the doubt and 
find him not guilty.” 

No. 7. 

“The Court instructs the jury that in criminal trials the defend¬ 
ant is entitled to the legal presumption in favor of innocence and 
in cases where there is any'reasonable doubt as to any material fact, 
or essential element of the offence charged, this presumption of inno¬ 
cence is always sufficient to turn the scale in favor of and entitle the 
defendant to an acquittal. It Is, therefore, a rule of criminal law that 
the guilt of a defendant must be fully proved beyond all reasonable 
doubt. This means that the proof of the defendant’s guilt as charged 
must be clear, positive, and abiding, fully satisfying the mind and 
conscience of each of the jurors to a moral certainty. It is not suffi¬ 
cient in criminal cases to justify a verdict of guilty that there may 
be a strong suspicion or even probability of guilt; nor is a mere pre¬ 
ponderance of evidence or any weight of preponderance of evidence 
sufficient to convict the defendant, unless the evidence establishes 
to a moral certainty that the defendant is guilty as charged, and 
generates a full belief thereof in the minds of the jury, and pre¬ 
cludes beyond all reasonable doubt every reasonable conclusion, ex¬ 
cept that of defendant’s guilt.” 

No. 8. 

“The Court instructs the jury that a reasonable doubt exists, if 
after a full consideration of all the facts, circumstances and evidence 
in the case, the minds of the jurors are left in such a state that they 
cannot say that they feel an abiding conviction to a moral certainty 
of the proof of the truth of the charges, or of any essential fact or 
element in the case.” 

No. 9. 

“The Court farther instructs the jury that the guilt of the accused 
is not to be inferred because the facts proved are consistent with his 
guilt, but they must be inconsistent with his innocence.” 

No. 10. • 

“The jury are instructed that where the Government relies upon 
circumstantial evidence to prove the offense charged in the indict- 
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ment, or any element of such offense, the jury must be satisfied be¬ 
yond all reasonable doubt that the specific offense has been or was 
committed by the defendant in the specific manner and form as 
charged in the indictment ; and the jury must not only be satisfied 
all the facts and circumstances proved are consistent with the de¬ 
fendant’s having committed the offenses charged, but they must 
also be satisfied that the facts and circumstances are such as to be 
inconsistent with any other rational conclusion than that the de¬ 
fendant is guilty as charged. If there is a lack of sufficient evidence 
upon any one material fact or circumstance necessary to be proved, 
beyond all reasonable doubt in order to convict, then such lack of 
evidence is sufficient to raise a reasonable doubt as to such fact 
175 or circumstance, and they should acquit the defendant.” 

No. 11. 

“The jury are further instructed that circumstantial evidence must 
always be scanned with scrutiny and acted upon with the greatest 
caution, and can never justify a verdict of guilty, especially of an 
offense where the penalty may be confinement in the penitentiary 
unless the facts and circumstances proved are of such a character as 
to produce in fair and unprejudiced minds a moral conviction of the 
guilt of the defendant beyond all reasonable doubt, and unless the 
jury believe from the evidence that each and every element of the 
offense as charged in the indictment has been proved by the Govern¬ 
ment beyond all reasonable doubt, then they should acquit the 
defendant.” 

No. 12. 

“The jury are instructed that if they believe from the evidence 
in the case that there is conflict or inconsistency in the testimony 
of any witness or witnesses, who have testified in the case, upon any 
material fact in the case, and that by reason of such conflict or in¬ 
consistency they are not satisfied beyond all reasonable doubt as to 
what the fact or the truth of the matter is, then the jury should give 
the defendant the benefit of such doubt, and should acquit him.” 

No. 13. 

“The Court instructs the jury that the defendant having been 
charged in the indictment with having wrongfully and fraudu¬ 
lently converted the money, mentioned in the said indictment, to 
his own use, and the evidence adduced by the Government showing 
that the defendant received and used certain checks and not money, 
as alleged in the indictment, there is a variance between the alle¬ 
gation in the indictment and the evidence adduced by the Gov¬ 
ernment, and the jury are instructed to return a x verdict of not 
guilty.” 

No. 14. 

“The Court instructs the jury that the Government is restricted, 
in its proof of the offenses charged in the indictment, to November 
13,1913, as the date on which the alleged offenses are alleged to have 
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been committed by the defendant. 1 he burden is therefore upon the 
Government to prove the alleged offenses on said date, and no other; 
and the jury cannot find defendant guilty of embezzlement of any 
money on any other date that that alleged.”, 

each of which the Court refused to grant, and to the Court’s ruling 
upon each instruction the defendant took an exception thereto sev- 
erally and the same was duly noted. Thereupon Mr. Laws, on be¬ 
half of the Government, proceeded to argue the case, and in the 
course of his argument, among other things, he stated: 

1 1 o “Now we come to the demonstration: 

Here is presented in this Court Room what purports to be 
a carbon copy of a letter written to Mr. Frederick M. Smith, Don- 
nelly Minnesota, dated November 4, 1913. Mr. Smith has testified 
that he received no such letter, but the stenographer of Mr. Fulton 
whose blushing face on the stand, and quivering voice, tells us 
whether or not he spoke the truth, tells how he wrote that letter 
November 4th, 1913 to Mr. Smith; mark you, gentlemen, this letter, 
just this one letter, refers to a loan, and not a single other letter 
does, not another one; but this one, this carbon copy, which is a 
copy of the original that he says was sent to Mr. Smith, is the letter 
which he did not receive; This letter, which this blushing young 
man, in the office of Mr. Fulton said he did write, directed to Mr. 
Smith at Donnelly, Minnesota, went astray. Of course, this letter 
referred to a loan; Now, let me show you where this letter absolutely 
falls fiat in the face of his duly authenticated letters signed in his 
own handwriting. We objected to this when it first came out be¬ 
cause we believed and we knew that it was a statement gotten up by 
this defendant- 

Mr. David: I object to that statement. 

Mr. Lambert: Counsel is undertaking to testify in this case. 

Mr. Laws: I submit I have a right to argue that. 

Mr. Lambert: You have not any right to state what you say you 
know T as a fact. 

The Court: No, not what you know; but you have a right to say 
what you think the reasonable inference is. 

Mr. David: I ask that the jury be instructed to disregard what 
counsel has said. 

Mr. Laws: They understood what I meant. 

Mr. David: I ask for a ruling on that. 

The Court: The Court will say to the jury that counsel’s belief is 
something that the jury have nothing to do with. 

Mr. Lambert: It went further than that. He said “We know 
this,” and “We know that.” 

The Court: Of course counsel cannot be very critical of the actual 
use of mere words in the English language. What the Court says 
to the jury is—whether it is a belief or knowledge on the part of 
counsel—that here is a situation from which you as reasonable men 
will infer such a situation. That is all that the jury can consider 
in connection with counsel’s statement. 


i 
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Mr. Laws: Of course I was not in the office and did not see him 
write that a few days ago- . 

Mr. Lambert: I object to that, and move that a juror be withdrawn 
and the jury discharged, in view of that statement. 

The Court: That was evidently of a preliminary character to what 
he was about to say. 

Mr. Lambert: Counsel is standing up before this jury and under¬ 
taking to state an alleged fact, saying “Of course I was not in the 
office when this was written a few days ago.” 

Mr. Archer: Mr. Laws is taking the position that this letter is not 
genuine, and the jury understands that the other side claim it is 
genuine, and I submit that this is legitimate for him to argue from 
his side of the case. 

The Court: He may argue that side of it; the only thing that 
raises an issue for the Court to decide is the statement of his belief 
or knowledge. Of course, the jury are to consider that in all this 
argument, all counsel is doing is arguing the reasonableness of the 
proposition he advances, and that it is not based on any knowledge 
he has, because he cannot have any. 

177 Mr. Lambert: I object to that statement and ask the Court 
to rule on my motion. 

The Court: What was the motion? 

Mr. Laml>ert: To withdraw a juoror and discharge the jury in 
view of the improper remark of counsel. 

The Court: Objection overruled. 

Mr. Lambert: And your Honor will give us an exception? 

The Court : Yes. 

Mr. Archer: I suppose' the Court has amply instructed the Jury 
that if Mr. Laws draws inferences from the facts which they do not, 
that they will disregard his statements. 

The Court: Yes.” 

Whereupon Mr. Laws continued his argument, and, among other 
things, stated: 

“I take the position, gentlemen of the jury, that this letter has 
recently been written and was not written on the 4th day of Novem¬ 
ber, 1913.” 

and read the letter to the Jury, which is found elsewhere set forth 
in this Bill of Exceptions. The argument having been concluded 
for the Government, and for the defense, the Court thereupon 
charged the jury as follows (Mr. Chief Justice Covington): 

“Gentlemen of the Jury, the law presumes every man to be inno¬ 
cent of the crime with which he is charged, and this presumption 
attends the defendant in this case throughout the trial. The burden 
of proving every fact material to the guilt of the defendant rests 
upon the Government, and in order for him to be convicted you 
must be satisfied of that guilt from all the evidence beyond a reason¬ 
able doubt. , . , . . . 

Now, a reasonable doubt is one which you may entertain in your 

minds as reasonable men after a careful comparison and considera¬ 
tion of all the evidence. A reasonable doubt is not a mere specula- 
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ton or a mere hazard or guess that the defendant may not be guiltv 
The law intends that nothing shall weigh in your minds as torom 

ant exc^th? the c l uestlon . of the guilt or innocence of the defend¬ 
ed'^ hlCh haS been addu ced before you in the 
trial, and the doubt which you may entertain, in order to constitute 

the e^de°nc a e b t d t 0 h l e bt ’ mu8t T $ eeult fr ° m a thorou g h consideration of 
e e\ idence in the case. If you can reconcile the evidence uDon 

must tod"it 6 a h f° r :i consistent "’ith the defendant’s innocence, you 
tonlto the defendant not guilty; but if, after a thorough and 

eo miction the , evi dence, you have an fbiding 

conviction of the defendant's guilt, then you have no reasonahlA 

doubt and you should find the defendant guilty. 

defendant in the f TSt 2 nd . ^ C0li nts of the indictment, the 
thlrndlif^n-’f chargedwithan offense under Section 834 of 
the Code of the District of Columbia. That section provides in sub¬ 
stance that any agent, attorney, clerk or servant of any person who 
shall wrongfully convert to his own use anything of value which 
s all come into his possession or under his care by virtue of his 
employment or office whether the thing so converted be the property 
of his ^P^j^orjthat of any other person, shall be deemed guilty 

178 The offense with which the defendant, Fulton, is charged 
represents one transaction. In the indictment it is charged 
m various ways to meet the proof as it might develop at the trial. 

I he Government has elected to stand upon the first and third counts 
of the indictment, and the second and fourth are therefore withdrawn 
from your consideration. 

(The first count charges that the property converted was money 
e onging to Frederick M. Smith, and the third count charges that 
the property converted was money, belonging to Frederick M. Smith 
and to one Burt Smith, one Henry Smith, one Stella Isgrigg, one 
Helen Wine, one Fred Smith, one May Curry, one Luema Smith, 
one Fayne Smith, one Stacy Smith, one Kenneth Smith, one Merrill 
Smith, one Helen Smith, one Ruth Smith, one Paul Wine, one 
Vivian W ine, and one Fayne Buntz, they being the persons who, 
together with Frederick M. Smith, are charged in the third count 
of the indictment with jointly and severally owning the sum of 

money alleged to have been wrongfully converted, or some part 
thereof.) ^ 

(Now, you are instructed, gentlemen, that under either count in 
the indictment the Government is bound to prove beyond a reason¬ 
able doubt, first, that the defendant was the agent, attorney, clerk or 
servant, as named therein; second, that the moneys or some part 
thereof mentioned therein, came into his possession and under his 
care by virtue of his employment; and, third, that such moneys were 
the property or estate of the persons named therein or some of them; 

and, fourth, that the defendant fraudulently converted the same to 
his own use.) 

You are the judges of the facts in this case, and if you find from 
the testimony that the defendant wrongfully and fraudulently con¬ 
verted to his own use any of the money, described in the two counts 
16—2889a 
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of the indictment as therein alleged, you are instructed that in order 
to find him guilty you must find, beyond a reasonable doubt, that he 
converted or appropriated such money with a fraudulent intent exist¬ 
ing at the time; and, if, upon consideration of all the testimony in 
the case, you have such doubt as to the defendant’s intent in his acts 
as charged in either of the two counts of the indictment, you should 
find him not guilty as to such act. 

Of course, the wrongful or fraudulent conversion and appropria¬ 
tion of money or property to one’s own use is more than the mere 
conversion and appropriation. A conversion and appropriation may 
be under such circumstances and facts as to be free from an intent 
to defraud. The statute—that is to say, the law—applicable to this 
case intends to cover those cases in which persons having, as an 
element of their employment the relation of attorney or agent, an 
actual possession of money or anything of value of another person, 
convert the money or thing of value with an evil intent to appro¬ 
priate it to their own use. # . 

Specific proof of intent is not, however, required. Tt may be in¬ 
ferred from the circumstances of the case as disclosed by the evi¬ 
dence, or it may be inferred from the nature of the conversion and 
appropriation itself. And if you find from all the evidence in the 
case that the defendant did fraudulently intend to convert to his 
own use the particular sum of money or any part thereof, which he 
is charged with wrongfully converting by either of the two counts 
of the indictment, on which he is being tried, it is your duty to find 
him guilty as to such sum and on such count. 

Now. gentlemen, in considering this case, you are of course, the 
exclusive judges of the facts in the case and it is for you, upon those 
facts, to determine the guilt or innocence of the defendant. "V ou 
have the right to find, however, from the testimony adduced before 
you, that the defendant Fulton was the attorney or agent of the 
witness Smith, and the others named in the indictment as the own¬ 
ers of the money alleged to have been converted by the de- 
179 fendant, and you have also the right to find that the witness 
Wheatley delivered to the defendant Fulton as such attorney 
or agent, certain checks for that money, or parts thereof, and that 
those checks were converted into money bv Fulton as such agent 
and attornev, and you have therefore the right to find that such 
inonev was thus in the possession of the defendant Fulton by virtue 
of his emplovment. It is then for you to determine whether there 
was a wrongful or fraudulent conversion, and that brings you to 
what is fundamentally the defense in this case. The testimony does 
not vary much as between the Government and the defendant as to 
the preliminary facts:—that the defendant Fulton was employed by 
Smith who represented both himself and the other parties named 
as the owners of this fund, or held himself out at least to represent 
the other parties named as the owners of this fund; that thereafter 
the defendant Fulton himself assumed to represent the parties and 
dealt with the witness Wheatley himself a lawyer, and received the 
money which Wheatley paid to Fulton as such attorney and agent 
for Frederick M. Smith and others, and subsequently took that 
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™sh 6 tWeon 6 thereby aettfnl^fh testified . to b ? re > and obtained the 
defence is thnt ^ ^ D ?°? e y in bis possession; and the 

because whpn iW G n0t a fraudulent conversion of that money 

Nov“ mber “ Sl?Z7 *?*& ° n the 10th and the ^th of 
m _ r er . as the two separate checks, that there had been snmp 

M Smiths f U 5 rran Sement between the witness Frederick 

the°fa^tek’eS e ~ a’ '/!“ this Case you shaI1 be satisfied from all 
aZemenJ ef™ J tbat there was a contract or understanding or 

M f i! ny S ?, rt b ® tw ; een the defendant Pulton and Frederick 

to Fnlt °* r and ^ le others that the money was to be loaned 

huI nvertcd^ Fnfr “ he C ° llected * and tha ‘ that ' mollyZt 

tW p p * to Fulton s own use, and that subsequently thereafter 
ere was not a prompt remittance of that money, then while the 

to ramlt >t promptly would be a conversion to his own iT 
t would not, under those circumstances be such a fraudulent ron’ 

^UnZ^he oth b° n W ?te ? t0 Constitute embezzlement. 

the case to He hand ’ ^ “, for you > u P on all the circumstances of 
the case, to determine whether or not at the time the defendant 

of o' November, this money as the attorney and agent 

of Frederick M. Smith and the other? there is left in your mfnd a 
reasonable doubt as to whether or not there was such an agr^ment 

and if voZind tbat^f 863 ° f tbe in tbis case 80 to determine, 
and u you find that there was not, from all of the circumstance 

facts and evidence, including the letters and the testimony of all 

the witnesses, both for the Government and the defendant Zd that 

that money was received by the defendant Fulton wiXmtZchan 

agreement actually having been made, and the cash and the monev 

IbT . C ?° verted his own use, and thereafter used, then you have 
the nght upon those facts to find that it was a fradulent conversion 

guilty Mindicted 50 ^ * W ° U ' d ^ y ° Ur duty to render a verdict of 

-JJS7 ,”\ tbis case > .gentlemen, you are also instructed that you 

clThadTn tt t!7. ,nt€reS i Whic ! 1 the res P ef,ive witnesses in 'the 
case nad 1 n the trial or in its results Wherp a a- a 

personal interest in the result of the trial the tempfatten is stron^to 

color, pervert or withhold the facts; the law permits the defendant £ 

his own request, to testify in his own behalf! tL defendant Fut 

vou and is'm l ed hln? H lf J f i thlS privilese - His testimony is before 
ThoZe to b c ° n . sldered al °ng With the other evidence in the case 
Th dee P Personal mterest which he may have in the result of the 

‘SLSsw by >r i r ei "' i "s h » Hi to t 

l«n ter ™ ,nm g how far or to what extent it is worthy of credit 
Now, gentlemen upon that statement of the law and facts 
the case is with you. You are at liberty to make Vour own 

I’re'/rT 01 }' ? ons . ld f ratl °n and conclusion of this testimony You 
are the exclusive judges of the facts, and having had the law analyzed 

to you as to what constitutes a fraudulent conversion or whaK 
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of facts will leave your mind in reasonable doubt as to whether or 
not there is a fraudulent conversion, you may take the case. 

Mr. David: May it please the Court, we renew our exception to 
the denial of each prayer offered in behalf of the defendant. 

I note an exception to so much of your Honor’s charge as states 
that the indictment charges joint and several ownership, and the 
context in connection therewith (which parts are embraced in the 
parenthesis as appear in said charge). 

The Court: The Court will modify that by saying that the jury 
is to consider the kind of ownership as alleged in the indictment 
they take with them and it is for them to find, as the judges of the 
facts of the case, an ownership in the property in the form in which 
it is alleged in each of the two counts in the indictment before they 
can render a verdict of guilty. 

Mr. David: I note an exception to so much of your Honor’s charge 
as directs a conviction if the jury are satisfied that the “persons 
named in the indictment or some of them,” and so forth, and the 
text in connection therewith, (which parts are embraced in the 
parenthesis as appear in said charge). 

Mr. Archer: In view of the statement that they must find from 
the evidence that the money belonged to the persons named in the 
indictment, I think it is fair to have it noted that the second and 
fourth counts are not only withdrawn but ended and they cannot 
be now, or any other time, considered in the case. 

The Court: The Court thought it had made it clear to the jury 
that the second and fourth counts, having stated in varying forms 
a fraudulent conversion of these same moneys that were the subjects 
of use in this case, that as to them, the Government having elected 
to stand upon their two counts, charging specific embezzlement, first 
the property of Frederick M. Smith, and thereafter the property of 
Frederick M. Smith, and the others named in the third count, that 
that is entirely ended, and so far as the allegations in the second and 
fourth count- are concerned, there cannot be a verdict of guilty. 
They are withdrawn from the consideration of the jury. They are 
abandoned, because they simply state in varying forms the same 
cognate thing. 

You mav take the case.” 

181 The Jury thereupon retired, and having considered of its 
verdict, returned a verdict of guilty on the first and third 
counts as charged therein, which verdict was duly entered and the 
defendant admitted to bail. That thereupon defendant filed his 
motions for a new trial, and in arrest of judgment, and the same 
came on for hearing on Thursday, April ist, 1915, and after they 
had been each duly argued, the Court overruled each of said 
Motions, to which rulings of the Court the defendant duly took ex¬ 
ceptions and the same was duly noted in each case upon the minutes 
of the Court. 

Whereupon, the defendant, being requested to stand up and re¬ 
ceive the judgment of the Court, the Court pronounced its judg¬ 
ment, and the defendant then and there, in open Court, noted his 
appeal and the appeal bond for costs fixed at One Hundred Dollars 
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and the defendant permitted to go, pending the appeal, upon the 
bail previously fixed by the Court. 

Be it further remembered, that each one of the separate and sev¬ 
eral exceptions taken to each of the several rulings of the Court 
hereinbefore set . forth was taken by counsel, as shown in this Bill 
of Exceptions, then and there, separately and severally, before the 
retirement of the jury, and said exceptions were and each of them, 
then and there separately and severally noted upon the minutes of 
the Chief Justice presiding at the trial, and counsel for the de¬ 
fendant then and there prayed the Court, and now prays the Court, 
to sign this Bill of Exceptions, to have the same force and effect as 
if each of the exceptions were separately and severally set forth in a 
separate Bill of Exceptions, and, at the request of said counsel, the 
same is accordingly signed and made a part of the record in this 
case, nunc pro tunc, this the 11th day of October, A. D., 1915. 

J. HARRY COVINGTON, 

Chief Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
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W. Hodges, Clerk. 





